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JudgmentLady Justice King: 
	This is an appeal against an order made by Mr Justice Cobb on 8 March 2017 whereby the court found that at the date of her divorce petition of 28 July 2015, the applicant wife, Una Mary Kelly (“the wife”) was domiciled in England and Wales. 
	In the light of his finding, the judge made an order that the applicant was entitled to proceed with her divorce suit in England under section 5(2) of the Domicile and Matrimonial Proceedings Act 1973 and Article 7 of the EU Regulation 2201 of 2003. 

The issue on appeal is whether the judge was wrong in having found the wife to have acquired a domicile of choice in England, her domicile of origin being in Ireland.  
The trial which lasted four days, focused not only on the wife’s domicile but also on that of the husband and upon issues of forum conveniens. The judge found that the husband had retained his domicile of origin of India and that Bosnia (where he had issued divorce proceedings) was not the more convenient jurisdiction for determining the divorce.  These findings are not challenged.  The only issue remaining is therefore that of the domicile of the wife. A finding that the wife is domiciled in England is critical to her ability to pursue divorce proceedings, and therefore financial remedy proceedings, in this country given that it is common ground that she is not habitually resident in England.
Backdrop to the Appeal
The applicable law is well established and was agreed.  The judge’s findings of fact are, to all intents and purposes, accepted by both Mr Scott QC on behalf of John Norman Pyres (the husband) and Mr Hale QC who represents the wife. The basis of the appeal is therefore that the judge erred in his application of the law to the facts.  
Any dispute in relation to domicile and specifically the acquisition or loss of a domicile of choice, is inherently dependent upon findings of fact by the judge of first instance and the inferences drawn from those findings.  Mr Hale has rightly reminded the court of the danger of an appellate court interfering or substituting its own view in cases of this nature.  In particular he refers to the paradigm case of G v G [1985] 2 All ER 225 at 228; [1985] 1 WLR 647 at 651 and Piglowska v Piglowski [1999] 1 FLR 1360 together with in Re N (Residents: hopeless appeals) [1995] 2 FLR 230 where Ward LJ said: 
“It may be an irony that the more finely balanced the decision, and the more acutely the judge has agonised over his decision, the less prospect there is of that decision being successfully appealed.  The understandable reaction of the disappointed party is that the judge has got it wrong; therein lies the fallacy.  The fallacy was exposed at the House of Lords in G v G…”
	It is with this in mind, together with the fact that the judge is a highly experienced specialist judge who heard evidence over three days, that this court has approached the appeal with considerable circumspection.  In particular I have in mind the judge’s express view that: 

“6. The task of establishing the domicile of these parties, on these particularly unusual and complex facts, is, I suspect, about as difficult a forensic exercise as one might encounter in a case of this kind.”

Background
The husband was born in India to Indian parents and moved to England in 1957, aged 13.  It was common ground that the husband’s domicile of origin was India.  The husband completed his education in England and married an English woman.  In the 1970s he bought two properties in England, one being a six-bedroom property in Fulham held in his sole name, which property featured significantly in the evidence.  The husband also bought, and retains, a farmhouse in Italy.  The husband worked in the civil service in England between 1972 and 1995 when he was seconded to the European Parliament in Luxembourg.  He moved to the European Commission in Brussels in 1997.  The couple met in Brussels in the late 1990s and married at the Italian farmhouse in August 2005.  
	There are two children of the marriage, one born in 2006 in London and a second child in Italy in 2008.  The marriage broke down in 2015.  
	On 28 July 2015 the wife filed a divorce petition in England asserting jurisdiction of the English courts on the basis of 
	her habitual residence (although this was not pursued) and 

her English domicile at the date of the petition. 
	It is necessary therefore to consider in a little detail the background of the wife.

The wife was born in England in 1972 of Irish parents.  Her father was a surgeon working in England at the time.  The family returned to live in Ireland when the wife was a baby and she remained there up to and including her university education, during which she spent an Erasmus year in Italy.  As already mentioned, it was common ground that the wife’s domicile of origin was, and is, Ireland.  
In October 1995, aged 23, the wife moved to Manchester to study for her Master’s degree.  In 1995 she obtained a British passport to which she was, in any event, entitled.
The wife lived in England for the duration of her Master’s programme, a period of some 18 months.  She left England in March 1997 prior to her formal graduation as she had the opportunity to move to Brussels to take up an internship at the European Commission.  When the internship came to an end the wife stayed on as a permanent employee at the Commission. 
The wife accepts that this period of 18 months has been the longest period of time in which she has lived in England.
In her statement in support of her application, the wife said, in relation to her intention during the time she lived as a postgraduate student in Manchester:
“I decided to pursue post-graduate education and a career in England and in October 1995 I moved to Manchester to study for a Master’s degree at the University of Manchester.  I was awarded the Master’s in July 1997.  Upon completing my Master’s I decided to apply for employment with UK companies and organisations with Britain being the base for my adult life.  I never considered moving to Ireland as an option then or for that matter now.”
	The wife worked in Brussels until October 2001 during which time she met and formed a relationship with the husband.  At the end of 2001 the wife moved to England to take up work for a company based in south west London on, the judge found, a time limited contract.
	The next 11 months marked the wife’s second and only other period of residence in England.  The wife and her husband cohabited in the Fulham property which was in multiple occupation.  They did not have exclusive use of the house, but retained a bedroom and bathroom for themselves whilst sharing the use of the kitchen.
	The wife took up the post in England in February 2002, although by June, four months later, she had applied for a post in Albania with the EU delegation.  By August 2002 she had been offered and accepted the job and left London in November to take up her new position.

Prior to leaving England, the wife and the husband went to Ireland to collect her personal belongings from her parents’ home which were thereafter left in storage at the Fulham property.
The wife has not lived in this country in the ensuing 16 years, but has pursued, and pursues, a demanding and successful career within Europe.
The husband initially remained in the UK following the wife’s departure, but followed her to Albania in 2005 and as noted, the parties married at the Italian farmhouse in August 2005.  
	A matter of days before the wedding, at the husband’s instigation the parties signed a prenuptial agreement.  This curious document describes the parties as “British subjects” and “farmers” and declares that the husband and wife are “habitually resident and domiciled in Italy”.
The wife returned briefly to London in the summer of 2006 to have her first child, although she left shortly after the birth to spend her maternity leave in Italy before returning again to Albania.
In October 2006 the husband moved to Sarajevo to take up a new position with the European Commission where he remained until his retirement in 2009.  Throughout this three year period, the wife remained in Albania and the parties had a long distance marriage between Bosnia and Albania.  Their second child was born in Italy in 2008.  
In 2009 the couple were reunited when the wife was posted to the EU delegation in Sarajevo. In the same year, in an attempt to salvage their marriage, the parties attended marriage counselling in London.
The judge’s findings:
Unsurprisingly given the nature of the suit, the judge made a number of specific findings of fact in relation to each of the parties.  It is important also to note the judge’s observations about the parties themselves.  So far as the wife is concerned the judge found her to be [62] “a meticulous person.”  The judge found her recollection and account of past events to be the more reliable of the two parties, although he had treated her “self-proclaimed statements of intent” with a degree of caution (just as he treated those of the husband). The judge reminded himself that the wife, like the husband, had signed up to having a purported but wholly erroneous, domicile “in Italy” at the time of their marriage in 2005.  
	So far as the husband is concerned the judge found him to have been “less than forthcoming” and reticent about disclosure in the run up to the final hearing “only relinquishing documents under specific challenge and court order”.  The judge further found that the husband had deliberately removed, or caused to be removed, many of the wife’s files from the family computer.  The judge found he did this “in a quest to frustrate the pursuit of the petitioner’s claims”.  
	It was against these background findings in relation to the parties’ credibility that the judge made the findings of fact in relation to the wife’s case between paragraphs 37 to 49.  The totality of the judgment can be found at U v J [2017] EWHC 449 (Fam) and I therefore set out the judge’s findings in summary form only:
	Throughout her adult life the wife has travelled extensively for work but “there appears to have been, throughout, an anchor laid in London.”  From as early as 1998 or thereabouts she used a London address for all formal and business correspondence while she was working abroad.  The judge accepted that from 2000 to date the wife used the address of the Fulham property for most purposes.  
	The wife kept the personal possessions which she had retrieved from Ireland at the Fulham property.  Contrary to the wife’s case, the judge was not satisfied that there was any agreed firm, long term plan about the use of the property as a home, although it was one of a number of options. 
	The floor plan of the Fulham property did not support the wife’s case that when the Fulham property was renovated, the basement was designed to be a self-contained flat with a separate external entrance.  The judge held that to do so would require extensive further work, although he accepted that the wife was concerned about the basement ceiling heights which was “indicative of an interest in living there herself”.

The wife paid income tax in England from 1997 to 2000 but, given the limited period concerned, the judge said this factor mattered little to his determination.
The wife paid national insurance contributions from 2002 reflecting “as she maintains and I accept - that it was to England that she saw herself returning to retire”.   The wife’s pension for the EU delegation is to be paid according to the weighting referable to a base in England, not Ireland.
The wife returned to London for antenatal and postnatal checks for their first child, and postnatal treatment for their second.  The first child was born here.  Both children received their vaccinations in London and both parties are registered with general practitioners in London.  The judge held that the wife’s “instinct and habit was to return to London for any significant medical treatment”. 
In relation to the wife’s enduring connections with Ireland the judge noted that the wife has Irish heritage but did not regard it as having the same importance to her at the time of trial as it once had.  The judge noted that her relationships with her own family were strained and they did not attend her wedding.  The wife has no state pension or equivalent rights in Ireland and only a dormant bank account.  The judge noted that the wife “perceives Ireland as not offering a multicultural life” and she described Ireland as “too monocultural, too small and too remote”.  
	The wife had chosen not to spend time in England when she could, preferring to be in Europe or further afield.  She has never taken any of her holidays in England and the judge accepted that when she was living in England in 2001, she was applying for jobs abroad, not in the UK.
The judge summarised the wife’s case at [49] as follows: 
“The petitioner maintains that since 2001 (at the latest) she has considered herself to be domiciled in England, in spite of her various postings abroad for work.  She asserts that London was always the city to which she would return; that she would not return to Dublin or elsewhere in Ireland.  She asserts that it is her plan to retire in England.”
	Putting together his various findings the judge said at [60] 

“I have guarded against the temptation to take one isolated fact and extrapolate too much from it.  I have had to stand back and review the scene as a whole; each fact as contour to the landscape.”
	The judge reached his conclusion in the following way:

“[61] I am of course influenced by the fact that the petitioner has lived in England only very temporarily, and now some time ago.  She was a student in 1995-1997 and then in a house (with the respondent) in multiple occupancy for about 1 year in 2001-2002, more than 15 years ago.  She was not, on either occasion “passing through” the country, and – certainly in the latter period - qualified for consideration as an “inhabitant”.  An extended length of residence in a country is not a strict requirement to the establishing of domicile; the petitioner has, in my judgment, lived here sufficiently to qualify for establishing a domicile in this jurisdiction.
…
[63] I am satisfied that the petitioner has maintained strong practical, financial and fiscal links with the UK throughout her multiple postings.  London has been the city to which she has returned for important medical treatment.  I find that she viewed London as her “base”, her adopted home, in place of Ireland, and she developed from 1995 onwards (more strongly from 2000) a “singular and distinctive” relationship with London which replaced that which she had had with her original home in Ireland.  What I found surprising and distracting about the petitioner’s case was that the petitioner spoke with relatively little emotional warmth about, or attachment towards, England as a country.  Even when discussing her thesis, the evidence was given without much discernible enthusiasm or passion for her quintessentially English subject; she told me little of what she actually liked about London or England.  It was notable (as the respondent observed) that she has not ever chosen to holiday here.  This factor caused me to hesitate long before reaching my ultimate conclusion, but in the end it was not sufficient to counterbalance the other factors, which demonstrated that London had, in my finding, become her “centre of gravity”, and the place of her permanent home.
[64] I find that from 2000 at the latest (though it was a developing picture from 1995), the Petitioner had acquired a domicile of choice in England and Wales, which has not been lost notwithstanding her various postings abroad.”
The Law
The law on domicile although not always easy to apply, is well established. The judge, in common with Arden LJ in Barlow Clowes v Henwood [2008] EWCA Civ 577, largely adopted the summary of the law found in Dicey and Morris 15th edition.  As it is common ground that the judge’s summary set out at [9] in 12 subparagraphs is accurate, for the purposes of this appeal I propose to refer only to those aspects of the law which touch on the issues with which this court is concerned.
	The propositions of law of relevance to the wife’s application are:
	The domicile of origin remains of great importance and is said to be “more tenacious” than other forms of domicile. As Dicey put it at [6-031] “it is more difficult to prove that a person has abandoned his domicile of origin than to prove that he has abandoned a domicile of choice”.
	There is a presumption that a person continues to be domiciled in the country in which he is domiciled.  The burden of proof is on the wife to demonstrate that she has lost her domicile of origin, the standard of proof being the ordinary civil standard.  Cogent and clear evidence is needed to show that the balance of probabilities has been tipped regardless of whether the issue is the acquisition, or loss, of a domicile of choice. 

The statements of people claiming or disputing a change of domicile must be treated with caution unless corroborated by action consistent with the declaration.  The court will view evidence of an interested party with suspicion.
	A person can acquire a domicile of choice by a combination of residence and the intention of the person of permanent or indefinite residence but not otherwise.
	Residence for a short period of time, even a few days, may be sufficient to establish a domicile of choice.  The length of residence is not important in itself.  (It is accepted by Mr Scott that, all other things being equal, either of the wife’s two short periods of residence in England could be capable of establishing a domicile of choice.)
	Whilst the residence does not have to be long it has to be with the intention of permanent or indefinite residence. 
	Residence without intention or intention without residence will not do to establish a domicile of choice.  

	The difficulty which has arisen in this case is in relation to the juxtaposition as between intention and residence.  It is in relation to this aspect that Mr Scott submits that the judge fell into error.  The judge set out the law in relation to this as follows:

“[9] vi) An intention to reside permanently, or for an unlimited time, in the given country must exist (6-039), the animus manendi; naturalisation is an indicator of intent (6-041). In Udny v Udny (1869) LR 1 Sc & D 441, it was said (Lord Westbury) that:
"Domicil of choice is a conclusion or inference which the law derives from the fact of a man fixing voluntarily his sole or chief residence in a particular place, with an intention of continuing to reside there for an unlimited time. This is a description of the circumstances which create or constitute a domicil, and not a definition of the term. There must be a residence freely chosen, and not prescribed or dictated by any external necessity, such as the duties of office, the demands of creditors, or the relief from illness; and it must be residence fixed not for a limited period or particular purpose, but general and indefinite in its future contemplation. It is true that the residence originally temporary, or intended for a limited period, may afterwards become general and unlimited, and in such a case so soon as the change of purpose, or animus manendi, can be inferred the fact of domicil is established." (emphasis by underlining added)
In Barlow Clowes International Limited v Henwood [2008] EWCA Civ 577 at [14], Arden LJ observed:
“Given that a person can only have one domicile at any one time for the same purpose, he must in my judgment have a singular and distinctive relationship with the country of supposed domicile of choice. That means it must be his ultimate home or, as it has been put, the place where he would wish to spend his last days”. (emphasis by underlining added)”
	Mr Scott invited the court to consider in more detail two relatively recent cases namely Agulian v Gyganik [2006] EWCA Civ 129 (Agulian) and Barlow Clowes [2008] EWCA Civ 577.
	Agulian was a case where the issue was whether a Greek-Cypriot who had lived in England for over thirty years had acquired an English domicile of choice.  The Court of Appeal held that had the judge taken into account all connecting factors with Cyprus and England over the whole of the deceased’s life, he could not have found the evidence sufficiently cogent and convincing to displace the domicile of origin.

Mr Scott drew the court’s particular attention to the following parts of Mummery LJ’s judgment:
“[5] In Re Fuld’s Estate (No.3) Hartley v Fuld [1968] P 675; [1965] 3 All ER 776 Scarman J explained that the legal relationship between a person and the legal system of the territory which invokes his personal law is based on a combination of residence and intention. Everybody has a domicile of origin, which may be supplanted by a domicile of choice. He noted two particularly important features of domicile (1968 P 675 at 682) which are relevant to this case:
“First, that the domicile of origin prevails in the absence of a domicile of choice, i.e., if a domicile of choice has never been acquired or, if once acquired, has been abandoned. Secondly, that a domicile of choice is acquired when a man fixes voluntarily his sole or chief residence in a particular place with an intention of continuing to reside there for an unlimited time.”… 
…
[6] “ … (3) It follows that, though a man has left the territory of his domicile of origin with the intention of never returning, though he be resident in a new territory, yet if his mind be not made up or evidence be lacking or unsatisfactory as to what is his state of mind, his domicile of origin adheres….”        
 
	In Agulian Mummery LJ was concerned to ensure that the limitations of the role of the Court of Appeal are respected.  He said however at [10]:

“[10] The appellants’ main point on the appeal is not, however, a contest on findings of primary fact by the lower court, but on the inference that Andreas’s intention after about 1995 was to live in England permanently or indefinitely. The deputy judge expressly found that Andreas did not have that intention before 1995, even though by 1995 he had resided in London for 34 years and had established a substantial hotel business here.
…
[14] The appellants contended that the inference that Andreas’s intentions changed after 1995 was wrongly made without due regard to the burden of proof and to the high standard of proof to be satisfied….” 
	In his supporting judgment in Agulian, Longmore LJ summarised precisely what has to be done by an applicant to satisfy the court that a person has abandoned their domicile of origin and acquired a domicile of choice:

“[53]… All the cases state that a domicile of origin can only be replaced by clear cogent and compelling evidence that the relevant person intended to settle permanently and indefinitely in the alleged domicile of choice.”
	In Barlow Clowes Lady Justice Arden (as Mummery LJ had done before her in Agulian) considered the basis upon which the judge’s findings could be reviewed on appeal.  Lady Justice Arden reminded herself (as do I) of the advantage the trial judge has over an appellate court when considering primary findings of fact [4] and that an evaluation of facts should lead to a similar reluctance to interfere in the decision of the court of first instance as in relation to findings of primary facts.  Arden LJ however, went on to say:

“[6]…Thus there is in general a greater latitude where the findings in issue on an appeal are not primary facts but inferences from the proved facts.  Applying that to this case it is unlikely that this court could go behind the judge’s finding that Mr Henwood was determined to resist paying the debt due to the appellants… The inference as to whether Mr Henwood intended to stay permanently or indefinitely in Mauritius is based solely on the primary facts proved and for this purpose the judge is unlikely to have an advantage over this court.   If an appellate court considers that the judge has come to a conclusion that is plainly wrong and outside the ambit within which reasonable disagreement is possible, it is bound to intervene, even though the question is one of fact.   This standard does not apply if the judge has misdirected himself in law as to the correct approach to the evidence.  If he has made an error of law in this way, there is no further requirement that the judge’s finding should be plainly wrong or outside the ambit within which reasonable disagreement is possible. ”
	Arden LJ dealt specifically with the intention required for a domicile of choice starting her analysis in this way:

“[10]. The intention of residence must be fixed and must be for the indefinite future.  It is not enough for instance that at any given point in time its length has not been determined.”
	Arden LJ also considered the House of Lords decision in Udny  (referred to by the judge in his judgment) setting out the passage from Lord Westbury at paragraph [34] above.  Arden LJ went on:

“Given that a person can only have one domicile at any one time for the same purpose, he must in my judgment have a singular and distinctive relationship with the country of supposed domicile of choice.  That means it must be his ultimate home or, as it has been put, the place where he would wish to spend his last days.  Thus, in Bell v Kennedy… Lord Cairns, having held that it was unnecessary for him to examine the various definitions that have been given of the term "domicile", held that the question to be considered was in substance whether the appellant:
“had determined to make, and had made, Scotland his home, with the intention of establishing himself and his family there, and ending his days in that country?
[15] In my judgment this test by its reference to ending one’s days usefully emphasises the need for the subject to have a fixed purpose that he will live in the country of his domicile of choice.” 
	Finally in reference to Barlow Clowes, Arden LJ rehearsed the point that a finding as to domicile requires a careful evaluation of all the facts.  She quoted what she described as a “memorable passage” from the judgment of Mummery LJ in Agulian:

“[16]…“Positioned at the date of death in February 2003 the court must look back at the whole of the deceased’s life, at what he had done with his life, at what life had done to him and at what were his inferred intentions in order to decide whether he had acquired a domicile of choice in England by the date of his death. Soren Kierkegaard’s aphorism that “Life must be lived forwards, but can only be understood backwards” resonates in the biographical data of domicile disputes.””
Discussion & Conclusion
Mr Scott on behalf of the husband submits that the judge having set out in unequivocal terms that an intention to reside permanently, or for an unlimited time in the given country must exist, then lost sight of this essential feature when applying the law to the facts as he had found them.  Mr Scott submits that the judge omitted to apply a crucial aspect of the law, namely that a domicile of choice can only be acquired if the intention to remain permanently or indefinitely is established whilst a person is resident in the relevant country.  In support of this submission Mr Scott sets out the following passage from Dicey 6-042
“A new domicile is not acquired until there is not only a fixed intention of establishing a permanent residence in some other country, but also the intention has been carried out by actual residence there.  Residence without intention is insufficient: this is shown by the many cases in which residence was clearly established and in which the decision turned solely on the question whether the propositus had the necessary intention.  Conversely a domicile cannot be acquired by an intention without residence.  It follows from this that a domicile of choice cannot be acquired merely by setting out for a new country: actual arrival there is necessary.”
	Mr Scott submits that the residence/intention test must then be set against the judge’s central findings [63] and [64], repeated here for the purposes of this analysis: 

“[63] …I find that she viewed London as her ‘base’, her adopted home, in place of Ireland, and she developed from 1995 onwards (more strongly from 2000) a “singular and distinctive” relationship with London which replaced that which she had had with her original home in Ireland.  
[64] I find that from 2000 at the latest (though it was a developing picture from 1995), the Petitioner had acquired a domicile of choice in England and Wales, which has not been lost notwithstanding her various postings abroad. 
	Mr Scott submits that although the judge referred to the wife having a “singular and distinctive” relationship with a new country (per Arden LJ in Barlow Clowes at [14]), he did not consider the fundamental question of whether the wife had an intention in 1995 to 1997 to reside permanently or indefinitely in England.  If, Mr Scott submits, he had asked himself that question, the only possible answer would have been that she had no such intention. 
	Mr Scott therefore says that the judge erred in law in asking himself the wrong question but that, even had he asked the right question, the wife would still have failed to discharge the burden of proof to establish that she had acquired a domicile of choice in England between 1995 and 1997.

The judge appeared to treat the period from 1995 to 2000 as a continuum and to find that the domicile of choice was established during that period.  In my judgment the judge in doing so made an error of law.   The judge did not find that a domicile of choice had been acquired by 1997 (as a result of the combination of residence and intention) and it could not, as a matter of law, have been acquired between March 1997 when she ceased to live in England and 2000, the date identified by the judge.  
	Mr Scott submits that it may be that the significance of the year 2000 in the judge’s judgment relates back to [38] of his judgment (where the judge records the wife’s evidence to the effect that, after 2000, she came to regard the Fulham property as her home.)  Even if the wife had a change in attitude such as to have amounted to an intention, Mr Scott reminds the court that the formation of an intention at a time when the person is not living in the country concerned cannot establish a domicile of choice.  
Mr Hale submits that the passage from the wife’s statement set out at paragraph [16] above, confirmed by the wife in oral evidence, is sufficient to imbue an intention on the wife’s part, with the necessary quality of permanence, between 1995 and 2000.  The findings the judge made in relation to the period after the wife had left England in 1997 and up to 2000, he said, were appropriately and properly capable of supporting such a finding.  Mr Hale went on to submit that a proper reading of paragraphs [63] and [64] of the judge’s judgment, when considered against the backdrop of the totality of the judgment, should allow the court to imply that the judge had found the wife to have necessary intention when she was living in Manchester between 1995 and 1997 (referred to in error as London by the judge).
With respect to Mr Hale’s tenacious argument, in my view the passages of the judgment upon which he relies cannot bear such an interpretation.  The wife came to this country specifically to study for her Master’s degree.  There was no suggestion that she intended to remain permanently or indefinitely and indeed she left England in March 1997 to work abroad, even before her degree was awarded in July 1997.  There was no evidence at that time that she had any plan to return to live in England.  I accept that there can as the judge put it be a “developing picture” as to intention culminating in an intention engrained with the necessary quality of performance but that ultimate intention must be concordant with residence.
The judge found that [61] whilst the wife’s two periods of residence were “very temporary” they were not indicative of “passing through”.  It is right of course that an extended period of residence is unnecessary, but there was neither evidence of, nor a finding to the effect that, the wife formed the requisite intention during the period of her time in Manchester to continue to reside permanently or for an indefinite time in England. 
	The “developing intention” the judge described, said to replace her relationship with London with that which she had had in Ireland from “1995 onwards (more strongly from 2000)” or “from 2000 at the latest (though it was a developing picture from 1995)”, does not in my judgment, show the necessary legal co-existence of residence and intention.  Between 1995 and 1997 the wife was a 23 year old student who had come to the UK specifically to do her Master’s degree. She had already done an Erasmus scholarship abroad and was busy applying for foreign internships during the course of her post graduate study. In my judgment there was no, or no sufficient clear and cogent evidence by which the judge could have concluded that, at that young and itinerant age, the wife had formed the necessary intention to leave behind her domicile of origin of Ireland and acquire a domicile of choice in England.
	In my judgment ground 4 of the appeal, that the learned judge erred in finding that the petitioner had acquired a domicile of choice in England during the period between March 1997 and 2000, must succeed.  
The Respondent’s Notice 
The wife has filed a Respondent’s Notice. Whilst seeking to support the judge’s conclusions at paragraphs [63] and [64], Mr Hale submits that even if the ground of appeal is made good, it remained open to the judge to have found that the wife had acquired a domicile of choice in England between October 2001 to November 2002 when she was resident in England on the second occasion. 
Mr Hale sets out a number of findings made by the judge which specifically relate to the period October 2001 to November 2002 (when the wife was resident in London) and then from November 2002 to date.  These include in more detail and specificity matters summarised at paragraph [29] above.
Mr Hale submits that during the period October 2001 until November 2002, whilst the wife was resident in the Fulham property, she had come to see London as her home.  Whilst only resident in London for little under a year, Mr Hale submits she laid down “an anchor” in London sufficient for the judge to find that it became her permanent home and domicile of choice.
One difficulty with this submission is that the judge did not consider the nature and quality of the residence at that time as he had already found that, as part of a continuum, the wife had already acquired a domicile of choice in England.  He did not therefore specifically consider whether she had, or had not, the requisite intention coupled with residence so as to have allowed her to have acquired a domicile of choice during this second period of residence in England.
	By her Respondent’s Notice, the Respondent seeks to uphold the judge’s judgment on the basis that, “the evidence combined with the judge’s analysis and findings clearly show that the wife acquired a domicile of choice by the latest between October 2001 and November 2002 when she was living in England”.
Mr Hale submits that the judge’s finding at [61] is critical to such a finding:
“[61] She was a student in 1995 – 1997 and then in a house (with the Respondent) in multiple occupancy for about 1 year in 2001-2002, more than 15 years ago. She was not, on either occasion passing through and – certainly in the latter period - qualified for consideration as an “inhabitant” … [She] has, in my judgment, lived here sufficiently to qualify for establishing a domicile in this jurisdiction.”
	Mr Hale submits therefore that by November 2002, at the latest, the wife had acquired a domicile of choice in England and has never lost it.

It is undoubtedly the case that the period of 11 months could be more than ample for the residence criteria to have been satisfied. What has then to be considered is whether an intention to reside permanently or indefinitely in England coincided with that period of residence. 
	Mr Hale’s submission is that the court must look at the judgment as a whole and that, whilst a counsel of perfection may have required the inclusion at paragraphs [63] and [64] of words to the effect that the wife had the necessary “intention at that point,” it is, he submits, implicit when one looks at the whole tapestry of the judgment.  The judge’s finding, he says, that England became the wife’s “adopted home” in place of Ireland, makes it clear that the judge had in mind both residence and intention.  Even if, Mr Hale says, the judge was in error in relation to the period of time before 2000, the judge was entitled to look at the evidence after 2002 as evidence in support of an intention having been formed in the period of residence in 2002.
	Neither party has asked this court to remit the matter for a rehearing in the event that the appeal is allowed.  The primary findings of fact are in their essentials unchallenged by the husband.  I have therefore considered with care, not only whether the judge fell into error but, whether, had the judge focused on the period of residence relating to the 11 months between November 2001 and November 2002 he could properly have concluded that at that time the wife had the requisite intention to make England her permanent home? In other words, could it be successfully argued that the judge’s findings at [63] that the wife, even though working abroad, viewed London as her “base, her adopted home” had in the brief period she was resident in England in 2001/2002 proved the requisite intention.  
	In my judgment, on the facts of the case that is not a conclusion that would have been open to the judge and the Respondent’s Notice must therefore be dismissed.
	In Barlow Clowes Arden LJ spoke of the need to ‘amplify’ two principles [9]. The first of these was that:
“[10] The intention of residence must be fixed and must be for the indefinite future. It is not enough for instance that at any given point in time its length has not been determined.”
	It was in this context that Arden LJ said:

“[14] Given that a person can only have one domicile at any one time for the same purpose, he must in my judgment have a singular and distinctive relationship with the country of supposed domicile of choice. That means it must be his ultimate home or, as it has been put, the place where he would wish to spend his last days. Thus, in Bell v Kennedy (1868) LR 1 Sc and Div 307, 311, Lord Cairns, having held that it was unnecessary for him to examine the various definitions that have been given of the term "domicile", held that the question to be considered was in substance whether the appellant:
"had determined to make, and had made, Scotland his home, with the intention of establishing himself and his family there, and ending his days in that country?" (emphasis added)
[15] In my judgment this test by its reference to ending one's days usefully emphasises the need for the subject to have a fixed purpose that he will live in the country of his domicile of choice.”
	In my judgment the critical difference between the present case and, for example, an immigration case where intention can be established in a day, is that the immigrant, whose intention is in place prior to taking up residence, arrives in this country and takes up permanent residence, indefinite in its contemplation. This is in stark contrast to the wife in the present case who came to England on a fixed term contract and, within four months at most, was looking for employment abroad. She took up that employment abroad and has not been back since, now some 17 years ago. 
	It follows that the reference to ‘singular and distinctive’ and ‘ending his days in that country’ must be considered in the context of the requirement for there to be a fixed intention to reside in a country for the indefinite future. In my judgment, temporary residence of eleven months, but with an expressed intention to retire to this country in several decades time is not enough without more cogent evidence with which to loosen the strong ties with a domicile of origin and to create a replacement domicile of choice. In the present case, far from establishing herself and her family in England following her period of residence between 2001 and 2002, the wife chose not to marry, holiday, spend her maternity leave or even to give birth to her second child, in this country.
	In my judgment there was no evidence from which the judge could have concluded that in 2001 the wife took up residence in England with the intention of establishing permanent or indefinite residence.  The judge was, in my view, rightly concerned about the wife’s emotional detachment to England.  Whilst it was her fiscal base and she utilised the country’s medical expertise, she demonstrated no personal nexus never choosing to spend time or just enjoy being in, what was supposed to be, her “adopted home”. 
	In the same way that the fact of living in England for 34 years was not on its own enough to render England a domicile of choice in Agulian neither, in my judgment, was the wife’s expressed intention to retire to this country in several decades time in 2037, some 36 years after her last period of residence, enough without more, to demonstrate sufficient intention.
	I should make it clear that in reaching this conclusion on the facts of this case, I am not saying that it is not possible for a person who largely, or even exclusively, works abroad to acquire a domicile of choice in a country they regard as their ‘home or to which they have a ‘singular and distinctive relationship’.  
	The second of the two principles Arden LJ amplified in Barlow Clowes was that “All the facts which throw light on the subject's intention must be considered”.
	It follows that on the facts of a case that a judge may well find that a person working abroad has nevertheless acquired a domicile of choice in England, but such a conclusion will only be reached after careful consideration of all the facts. In such a case, one would expect that England would truly be “home”, and that, all the evidence would point to that person as regarding him or herself as ‘living in England but working abroad’. On the evidence before the judge, that could not possibly have been said about the wife. In fact, on the chronology as set out by the judge, if any country had qualified for that tag, it would have been Italy, not England a country for which, it appears, the wife has little if any affection and, whilst maintaining advantageous fiscal ties to England, she chooses largely only to visit for medical treatment.
	In my judgment the judge did not in the words of Longmore LJ have,

“… clear cogent and compelling evidence that the relevant person intended to settle permanently and indefinitely in the alleged domicile of choice.”

	The appeal must therefore be allowed and the respondent’s notice be dismissed. It follows that the wife is not domiciled in England for the purposes of section 5(2) of the Domicile and Matrimonial Proceedings Act 1973 and Article 7 of the EU Regulation 2201 of 2003.

Lord Justice Newey:
I agree.
Mr Justice MacDonald:
I also agree. 


