IS THE FAMILY JUSTICE SYSTEM IN NEED OF REVIEW?

A paper by the President of the Family Division forFamilies Need Fathers given
at Coventry on 19 September 2010

1.

As phrased there can, of course, be only one answerthe question posed
as the title to this paper. No system is immune dém the need for review.
| have no doubt that there would be those both witim and without who
would say that Families Need Fathers is in need atview. The art is
realistically to recognise both the weaknesses artlie strengths of any
institution: to build on the latter and to improve the former. Very few
organisations are wholly good or wholly bad, andhe family Justice

System is no exception.

The best thing about the Family Justice System, imy view, is the people
who work in it. Most of them, in my experience, ee decent, honest and
hardworking. They are not in it for the money, butdo the work because
they believe in it. This may not be a view you shar You may tell me that
your experience is different. But it is always a mstake, | think,
automatically to attack the good faith of the proéssionals with whom you
deal. If they go wrong, they need to be told, andill be told. | could
easily spend the rest of this paper giving you exgrtes of the occasions in
which | have been critical of circuit judges, so@l workers and

CAFCASS officers.
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The impression | have gained so far is that the gevnment is likely to
invest heavily in the outcome of the Family JusticeReview currently
underway. Be under no illusions. The recommendatia are likely to be
radical. There are no sacred cows. | have no idea hat the final
recommendations will be, but you do not need a cryal ball to see that
legal aid for private law proceedings is likely tobe further diminished if
not abolished: that long and protracted contact andresidence disputes
will become things of the past, and that out of cati mediation and

conciliation will be encouraged.

| propose this morning to identify and to address liree specific areas in
which the Family Justice System has been criticisedhey are (1) shared
residence and contact; (2Payne v Payne; (3) McKenze friends All three
are, | think, relevant to what you think and do. Bu before | turn to each

in turn, I needs to make some preliminary points.

Let us go back to basics for a moment. Where dispes$ arise between
former sexual partners relating either to their property or over their

children, there has to be a system for the resolun of those disputes. In
the first instance, this is usually discussion oregotiation directly between
the parties. But we all know that not all parties a equal, and that not all
parties either negotiate in good faith or stick tothe bargains they have

made.
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So stage two is (usually) negotiation with the as$ance of intermediaries,
either lay or professional. But the difficulty here — as with negotiation
between the parties — is that there is no sanctioif. one party negotiates
an agreement and then resiles from it, there is nbing that the other
party can do to enforce the agreement. So there has be a person — or
body — which has the power to impose its decisioms an unwilling third

party. That body, in family proceedings in Englandand Wales, is the

court.

Note at once, please, that the court does not img#s own criteria. Its
powers are given to it by Parliament, and the courtcan only do what
Parliament permits it to do. The court’s “inherent jurisdiction” to act in

what is perceives to be the best interests of a thior patient is reserved
for highly unusual situations, and does not form prt of most litigation.

So the courts can only do what Parliament allows #m to do.

This is an important point, because although Parliment allows the
courts a wide discretion to do what the court beliees to be in the best
interests of the child, that discretion must be estcised judicially and
within the constraints which Parliament has laid devn. Thus — to take one
example — section 10 of the Children Act 1989 empews the court to
make section 8 orders, including “an order setthg the arrangements to
be made as to the person with whom a child is taove” (a residence
order). Thus if shared parenting — i.e. a child liing at different times with

each parent was to become the norm (departure fromhich would only
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10.

11.

be permitted in given circumstances) then it wouldhave to be Parliament
which imposed the change. Under our system of demacy, judges and
magistrates interpret and implement the will of Patiament and do not

impose their own values on individuals.

In my view, this limitation on the judges’ powers s right and proper.
Judges and magistrates are appointed, not elected:is for Parliament to
make the laws, and to change the laws. In Englistaw, Parliament is
sovereign. The function of judges and magistrateis to implement the
laws which Parliament enacts. This is worth rememéring when it is
suggested that judge should do so and so, or impagaorm which others

should follow.

There is, of course, judge made law. Historicallyi=nglish civil judge-made
law (what lawyers call “the common law” ) is basedn the premise that
the law permits what is reasonable. Over the centigs, judges have had to
decide what that word means in different contextsThe common law is,
however, built upon what the hypothetical reasonald man or woman

would do in given circumstances.

There is, however, a second strand which is importa for what | want to
say today, namely that English law (both civil anctriminal) has grown up
around that proposition that a judge decides a casbetween two parties.

Each party has to set out its case fully, and eagbarty is entitled to know
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12.

13.

14.

15.

the allegations which the other party is making. Te judge decides

between them. This is known as the “adversarial’ystem.

It does not take much thought to realise how the aekrsarial system
permeates our national life. Parliament is based ro it. There is
government and opposition. Debates are conducted byneans of
proposition and opposition. Cases are described aX against Y.
Newspapers thrive on it. Black is black and whites white. Something is

nearly always somebody’s fault. | could easily mtiply examples.

Family law does not fit easily into either conceptSeparating parents
rarely behave reasonably, although they always belve that they are
doing so, and that the other party is behaving unr@sonably. If both
parties are acting reasonably, they usually do nateed a court to resolve

their differences.

In addition, the Family Justice System has been gfted on to the common
law. One party wants a divorce, or residence or cdact: the other opposes
it. One party makes an application, the other resis. The adversarial

system is engrained.

The first and critical change which, therefore, neds to be made is to
make the system less adversarial. This is not assyaas it sounds. Issue of
fact arise which have to be resolved (particularlywhere domestic abuse is

alleged.) Furthermore, disputes over contact betweeabsent parents and
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16.

17.

their former partners (married or otherwise) are rarely about the
children concerned. Far more often, the parties ardighting over again
the battles of the relationship, and the children ge both the battlefield the
ammunition. Often the mother, who finds herself caing for the children,
is able to use her power over them to deny the fa#ih contact. It is very
easy for one party to say that he or she is actinin the best interests of
the child concerned, and that the other party is np it is quite another to

understand that both think they are and often thatneither is.

Parents, in my experience, often find it difficult to understand that
children both love and have a loyalty to both parets. There is nothing
worse, for most children, than for their parents todenigrate each other.
To use the trite phrase, each parent represents 50%f the child’s gene
pool. If a child’s mother makes it clear to the chid that his or her father

Is worthless — and vice versa — the child’s sensé self-worth can be
irredeemably damaged. Parents simply do not realisthe damage they do

to their children by the battles they wage over the.

It was this fact which led me to quote Philip Larkn’'s poem in a
judgment. This does not mean, of course, to say thgou should not seek
contact with or the residence / shared residence gbur children. But if
you do, remember that what ultimately matters is hav your child turns
out as an adult, and your long-term relationship wih that child in
adulthood. Many parents cannot see beyond the imptance (to them) of

the next contact.
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18.

19.

20.

The court, needless to say, finds these cases vdifficult — and so thy are.
There is a myth that decisions in family law are esy. They are not. From
the absent parent’s point of view, of course, nothg could be simpler.
You are the child’'s parent. You and the child have right to each other’s
company. Any opposition to that proposition cannotbe in the child’s
interests. Therefore, the court should order contag and if that contact is
obstructed, the court should enforce its order bypunishing the

obstructive parent, if need be by sending (him or ér) to prison.

Would it were that simple! Why isn't it? Well, there are several reasons.
The first, of course, is that the view | have jusset out is a very adult
view, and the task to the judge is to make an ordewnhich is in the best
interests of the child. But assuming that contactsi in the best interests of
the child, the approach ignores all the other facts which come into play.
A child is not a piece of property which can be parelled up and moved
around at will. Children have ERCH Article 8 rights as well as their
parents. Parliament has not only given them thoseights, but also
requires the court to have regard to “the ascertaiable wishes and feelings
of the child concerned (considered in the light ofhis age and
understanding”: (see section 1(3)(a) of the Chilén Act 1989, the first

item in the so-called welfare check list.)

So before making a contact or residence order theoart has a wealth of

factors to take into account. But let me be quitelear. The courts are not

anti-father and pro mother. The courts recognise tb important role

www.familylaw.co.uk 7




21.

22.

23.

24.

which any non-resident should play in the lives ofiis children. The rule
which has developed is that contact with the abserparent is nearly
always in the interests of the child, and there haso be a compelling
reason for contact to be refused. Once again, | ctabeasily spend the rest

of this lectures citing to you cases in which thisas been said.

So why do we have these endless disputes, and wisythe court so

reluctant to enforce its orders?

Let me deal first of all with what | regard as a Igitimate criticism of the
Family Justice System and tell you how it is beingddressed. Sitting in
the Court of Appeal, | still came across cases inhich as many as nine or
ten judges had all dealt with the same case. Eachadh had to read the
papers: each had had to make a decision and, ineafily, the decisions are
sometimes inconsistent. In short, there was a totalack of judicial

continuity.

I am the first to acknowledge that judicial continuty in both public and
private law is essential. For a number of judges hko have to read the
same bundle of papers is not only a waste of valulgbjudicial time: it is

inefficient and leads to inconsistency.

The difficulty, of course, is that the busy circuitor district judge rarely if

ever sits exclusively in the family jurisdiction. Thus judge A makes an

order, and then goes to sit in the Crown Court to bar crime. He or she is
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25.

26.

simply not available when the case comes back — setimes as an
emergency — so judge B has to deal with the caséhéh judge B (who may

be temporary) goes away, and the case comes befdugige C and so on.

In my judgment, this is a case management issue. N&nh | sat at first
instance (as indeed | do now) | always tried to enge that if a case had to
come back | time-tabled it to a date on which | wasavailable. 1 am
currently able to do this because my list is moreléxible than those of my
colleagues. The High Court judges go on circuit,hey sit in the
Administrative Court and in the Court of Appeal. Other judges visit the
Principal Registry of the Family Division for a few months before going
back to their home court, which may well be out ofthe geographical

range of the litigants in the case.

So the problem is not an easy one. However, it mube addressed. In the
Private Law Programme (as published in its revisedorm on 1 April
2010) judicial continuity and the avoidance of dela are specifically
identified as being matters which the court must casider at the first
appointment — see paragraph 2.2. The first appoiment in a private law
case is, of course, designed as a FHDRA — thattassay a First Hearing
Dispute Resolution Appointment. But if agreement canot be reached, the
court has to manage the case, and, once again, icidl continuity

features in paragraph 5.6(d).
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27.

So, if you go to a FHDRA and agreement is not po&$e, so that further
hearings are required, do please raise the questiarf judicial continuity,

and cite the relevant paragraphs of the Private LawProgramme to the

judge.

Enforcement

28. This leads me to enforcement. Why are judges so ugtant to enforce
contact orders by committal for breach? One againthere is no simple or
single answer. Firstly, it is well established thtacommittal to prison is an
order of last resort in the Family Division. Thereis abundant authority
for that proposition.

29. Secondly, of course, judge rarely think it in the mterests of children for
their residential parent to be sent to prison. Theyake the view that such
an order is likely to alienate children from the paent who has caused the
residential parent to be imprisoned.

30. Thirdly, of course, and in the light of what | havealready said, the family

justice system grew up on the back of the commonJasystem. And the
only way the common law system could punish disobeshce was by
means of contempt of court - and that meant eithefining the person in

contempt (the contemnor) of sending them to prisoriThese were remedies

which we inherited.

www.familylaw.co.uk 10




31.

32.

33.

In the 1990s | chaired a group which looked into tts issue, and which
reached the conclusion that what was required wasdecation and
instruction rather than punishment. A residential parent who obstructs
contact is, in my experience, storing up substantigoroblems for him or
herself when the child becomes an adult, seeks adilie residential parent
and realises that she or she is not the ogre whidimas been described.
Under section 11A to P of the Children Act 1989, ahintroduced by the
Children and Adoption Act 2006, judges now have thg@ower to make
contact activity directions,. A “contact activity direction” is defined as a
“direction requiring an individual to take part in an activity that
promotes contact” It includes programmes, classesnd counselling or
guidance sessions of a kind “that may assist a pers as regards

establishing, maintaining or improving contact”.

Itis, of course, early days. Quite what programmewill be available in the
current economic climate — and whether the state Wibe prepared to fund

them - are both open question. But the structuresithere.

Let me go back to the questions | asked a few mines ago. why do we
have these endless disputes? The judicial answey ighink, quite clear. It

is because separating parents who are unable to mge issue between
themselves rarely act reasonably. People think thapost separation
parenting is easy — in fact, it is exceedingly diffult, and as a rule of
thumb my experience is that the more intelligenttie parent, the more

intractable the dispute. So on the one hand theresi parental
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34.

35.

36.

unreasonableness: on the other a system which isngly not designed to
address the issues which it is being asked to deeidThese problems are

best resolved outside the courtroom not in it.

And add to this the fact that the court’'s methods b controlling human

behaviour are almost by definition, both limited ard crude. The court
cannot educate: it can make orders and in some cumstances it will
enforce them. But, ultimately, it cannot control hav a party behaves, or

what one party says to a child, exceptin a veryude sense.

So are there any other ways — apart from those | ha described to ensure
satisfactory contact through the court? | have nosaid much about out of
court mediation.  Hitherto, mediation has been valntary. Thus, if one
party refused to mediate, mediation simply could nbtake place. That is
not the current government's position. The current position, as |
understand it, is that parties (whether publicly funded or not) will be
enquired to attend a mediation information and assesment meeting as a
precondition for instituting proceedings. In other words, before a party
can institute proceedings he or she will have to slwv that mediation has

been attempted and has failed.

Much of the detail of this remains to be worked outincluding, of course,

who conducts the mediation and how that person isgud. Furthermore,

if one party, for example, alleges serious domestwviolence against the
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37.

other, mediation may simply be impossible. But inhle vast majority of

case involving children mediation will become an ifperative.

The Private Law Programme” (the PLP) was initiated by Baroness
Butler-Sloss when she was President of the Divisiaand carried forward

by my immediate predecessor, Sir Mark Potter. In i$ latest form (as at 1
April 2010) you will find it reported at [2010] 2 FCR 496. As the law
currently stands, the best we can do, | think, igproactive judicial case

management and judicial continuity.

Shared Residence

38.

39.

I now turn to the three topics which | have identifed. | begin with shared
residence. This is a very difficult topic. The Chilren Act of 1989, entitles
the court to make “residence” orders, which settléhe arrangements to be
made as to the person with whom s child is to live” The critical question,
in my judgment, is not so much the division of thechildren’s time

between their parents as ensuring that the role cfach parent in a child’'s

life is given its proper importance.

I make it clear that my own view is very simple. Inthe same way as it
takes two human beings to create a child, and sinagaost children learn
their attitudes about the world in general and the opposite sex in
particular from their parents, the best upbringing for most children is in
a household where there are two loving parents, whmutually support

and respect each other; each of whom can show toetlchild their joint
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40.

41.

42.

and individual standards, and each of whom can te&cthe child how to
treat other people.

By definition, of course, we are not dealing withgch a situation when we
are dealing with separated parents. However, | reain of the view that
the separated parent’s role in the lives of his oher children retains the
same degree of importance as when the parents wdnang together, even
if the opportunities to manifest the qualities whech an absent parent can

bring to his children may be limited.

In my judgment, there is a limit to the value of he labels which a court
can put on any relationship. What matters is what etually happens.
Separation is, of itself, a serious failure of panting. Mutual

recrimination post separation rarely achieves anyting. What matters is
the enduring relationships. Many parents make mattes worse by their
disputes over their children. They forget the loyéal children have to each
party. Because they think they are right, they thik that the child must

agree with them and their view of the other parent.

Shared residence orders are not a panacea. Whilsgeeement between
parents is eminently desirable, court imposed soligns rarely satisfy
anybody. As | have already made clear, if shared panting is to be the
norm, the change must be made by Parliament, not éhcourts. Judge are
divided on the issue. Some make shared residenceders more readily

than others in order to underline the importance ofboth parents in the
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43.

44,

child’s life. Others taken the view that it is beter for children to have one

home and to live with one parent.

All the courts can do is to impose a shared residea order where the facts
of the case justify it. But whether or not it is secessful depends upon

factors over which, ultimately, the court has venylittle control.

| repeat: if shared parenting orders as a conceptra to become the norm,

the initiative, in my view, must come from Parliamat.

Payne v Payne

45.

46.

| recently had to decide an application for permis®n to appeal in a
“relocation” case. The case did not involve Austrah or New Zealand, but
what used to be called Eastern Europe, and in my ew, the application
for permission to appeal had to be refused. The faer who argued it,
however, launched a root and branch attack ofPaynev Payne and |

reserved judgment so that | could consider his argments carefully.

It is important when considering Payne v Payne to bear in mind two
points in particular. The first is that relocation cases are usually highly
fact specific. The English Court of Appeal nearlyalways defers to the
lower court on questions of fact, and usually onlyleparts from what the
lower court has found if there was no proper basisor the judge to make

the findings he or she did. The reason for this isimple. The judge sees
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47.

48

and hears the witnesses: the Court of Appeal doe®mn It is the job of the
trial judge to assess credibility and decide any idputes of fact. In
particular, it is the judge’s job to decide whetheror not the relocating

parent is genuine and has made properly thought-outut plans.

The second thing to bear in mind abouPayne v Payne is the doctrine of
precedent.Payne v Payne is a decision of the Court of Appeal. This means,
quite simply, that judges at first instances who Wi hear such cases are
bound by — and thus obliged to follow — decisionsf the Court of Appeal
and what is now the Supreme Court) relating to thesame subject matter.
Furthermore, the Court of Appeal is itself bound by its own previous

decisions.

In Family Law the doctrine of precedent is perhapdess rigidly applied
than in other areas of the law for two main reasonsThe first is that the
facts of family cases vary very widely, and it is ften possible to
“distinguish” a decision of the Court of Appeal orthe Supreme Court —
and thus to decline follow it — on the grounds thathe facts are very
different from the case being decided. The seconcason is that family
judges, in deciding the paramountcy of welfare prigiple under section 1
of the Children Act 1989 exercise a very wide disetion, with which the
appellate court will not interfere unless it can bedemonstrated that the
judge was “plainly wrong” — see the decision of thélouse of Lords in Gv

G [1985] 1 WLR 645.
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49

50

Thus in “relocation” cases, the judge at firstinstance is duty bound to
follow the guidance given inPayne v Payne and the principles and
guideline in Payne v Payne can only be altered in one of two ways. The
first is by legislation: the second is by it beingverruled by a decision of

the Supreme Court.

As | have already explained, Parliament is gueme and sovereign. It
can, in theory, do whatever it likes. As | have ats explained, the task of
the courts is to implement the will of Parliament.So, if Parliament altered
the Children Act 1989 or introduced separate legisltion dealing with
relocation cases, courts at every level, includinghe Supreme Court,

would be bound by what Parliament had enacted.

Payne v Payne itself

51.

52.

It is. | think, worth looking at the case itself. It is undoubtedly the
leading case on subject of relocation. It was de@d by a constitution
comprising the then President of the Family Divisin, Dame Elizabeth
Butler-Sloss, Thorpe and Robert Walker LJJ. This wa what lawyers call
“a powerful / strong court”. The first two of its members were family
specialists. The third, Robert Welker LJ now sitsm the Supreme Court at

Lord Walker of Gestingthorpe.

The mother was from New Zealand. She wished, follang the breakdown

of her marriage to return to live in New Zealand wth the one child of the

marriage. The father wished the child to remain Wing in this country. It
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53.

is, | think, worth citing from the headnote of theLaw Report ([2001] Fam
473) to see what the court decided:

..... in relocation cases, as in all cases affectiniget future of
children, the welfare of the child was paramount; hat
neither domestic case law nor section 13(1)(b) olhe¢ 1989
Act created any presumption in favour of the appliant
parent; that, while the rights of the parties had b be
balanced under article 8 and any interference hada be
both justified and proportionate, the implementatian of the
Convention did not affect the principles of domest law to
be applied in such cases; that, although all relew factors,
including the reasonable proposals and motivation foa
parent wishing to relocate, the effects on the chil of
seriously interfering with the life of a custodialparent and
the denial of contact with the absent parent, hado be
considered and weighed in the balance, the welfa&f the
child remained the paramount consideration; and tlat,
since the judge had clearly balanced all those famts and
made the child’s welfare the paramount consideratio,
there were no ground on which to set aside his orde

Three points, | think, stand out from this summary. The first, of course,
is the paramountcy of the child or children’s welfae; the second is that
fact that the court plainly considered the rights & the parties and the
child to respect for their private and family lives under article 8 of the
European Convention on Human Rights and FundamentaFreedoms (the

Convention); the third is the reference to sectiori3(1) (b) of the children

Act 1989. For completeness, section 13(1) reads:-

(1) Where a residence order is in force with respéc¢o a child,
Nno person may—

(b) remove him from the United Kingdom;

without either the written consent of every persorwho has
parental responsibility for the child or the leave of the
court.

(2) Subsection (1)§) does not prevent the removal of a child,
for a period of less than one month, by the persoim whose
favour the residence order is made.
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54,

(3) In making a residence order with respect to aluld the
court may grant the leave required by subsection {{b), either
generally or for specified purposes

It is often thought that Payne v Payne was decided by Thorpe LJ. It was
not. It was decided by three judges and, in my viewthe best summary of
the approach which judges are required to take tolese difficult decisions
is contained in the judgment of the President, Damé&lizabeth Butler-

Sloss inPayne v Payne at paragraphs 85 to 88. Both she and Thorpe LJ

had conducted an exhaustive review of the earlierase law, and Robert

Walker LJ agreed with both of them. Dame Elizabethsaid the following:-

Summary

[85] In summary | would suggest that the following
considerations should be in the forefront of the nmd of a judge
trying one of these difficult cases. They are nand could not be
exclusive of the other important matters which arie in the
individual case to be decided. All the relevant fetors need to be
considered, including the points | make below, saf as they are
relevant, and weighed in the balance. The points make are
obvious but in view of the arguments presented tosuin this case,
it may be worthwhile to repeat them.

(&) The welfare of the child is always paramount.

(b) There is no presumption created by s 13(1)(bin
favour of the applicant parent.

(c) The reasonable proposals of the parent with a
residence order wishing to live abroad carry greatweight.

(d) Consequently the proposals have to be scrutsed with
care and the court needs to be satisfied that theres a
genuine motivation for the move and not the intentin to
bring contact between the child and the other parento an
end.

(e) The effect upon the applicant parent and the ew
family of the child of a refusal of leave is verymportant.
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() The effect upon the child of the denial of camct with
the other parent and in some cases his family is me
important.

() The opportunity for continuing contact betweenthe
child and the parent left behind may be very signitant.

[86] All the above observations have been made dhe premise
that the question of residence is not a live issuelf, however,
there is a real dispute as to which parent should é granted a
residence order, and the decision as to which parers the more
suitable is finely balanced, the future plans of ezh parent for the
child are clearly relevant. If one parent intendgo set up home in
another country and remove the child from school, wroundings
and the other parent and his family, it may in somecases be an
important factor to weigh in the balance. But in acase where the
decision as to residence is clear as the judge ihig case clearly
thought it was, the plans for removal from the jurisdiction would
not be likely to be significant in the decision overesidence. The
mother in this case already had a residence ordemd the judge’s
decision on residence was not an issue before thurt.

The appeal

[87] In the present case the judge in a careful @hexcellent
judgment dealt with all the relevant considerationswhich arose
in this case. He did not rely on any presumption rad clearly
made the welfare of the little girl the paramount onsideration.
The mother’s reasons for her desire to return to N& Zealand
were appropriate and entirely understandable. Hersituation in
England was not a happy one. The judge found thahe effect of
her being forced to stay in England would be devasting. He
found that her unhappiness, sense of isolation andepression
would be exacerbated to a degree that could well amaging to
the child. The father who has had a close relatiahip with his
daughter would be able to afford to visit her or hae her visit
him two or three times a year which mitigated the dss to the
child and to him. | can see no fault in the approeh of the judge
to this difficult case and no grounds to set asiddhe order which
he made

55. In the particular case with which | had to deal, | came to the clear
conclusion that the judge had given a conscientiousnd careful judgment,
which made no error of law, and which reached a redt which was plainly

open to the judge. However, | went on to deal withwhether or not there

was a “compelling reason” for the Court of Appeal b hear the case
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56.

57.

........ There has been considerable criticism oPayne v
Payne in certain quarters, and there is a perfectly
respectable argument for the proposition that it phces too
great an emphasis on the wishes and feelings of the
relocating parent, and ignores or relegates the han done to
children by a permanent breach of the relationshipwhich
children have with the left behind parent.

As | say, this is a perfectly respectable argumentand

would, | have no doubt, in the right case constiti a
“compelling reason” for an appeal to be heard. The
question, to my mind, is twofold: (1) has the timeome to
reconsider Payne v Payne; and (2) is this the right case? |
propose to concentrate on the latter question, siecin my

judgment both have to answer “yes” if permission taappeal

on this ground is to be granted.

In my judgment, this case is not the right case fora
challenge toPayne v Payne. In the first place, on the facts,
the respondent makes a powerful case for relocation
Secondly, there is currently no legislation requimg a
different approach in place, with the consequencehat were
this case to go the Supreme Court it is probable #t — were
the Supreme Court to take the view that insufficien
consideration had been given to the harm likely tobe
suffered by the children by relocation and alteraton of
their current way of life — the Supreme Court wouldorder
a re-trial, rather than saying that the judge, in the exercise
of her discretion, was plainly wrong. In my judgmaet, it is
contrary to the interests of the children to imposea fourth
hearing on this family.

All in all, therefore, | was entirely satisfied tha whilst the argument is a
respectable one; (a) it was fully considered by thgidge; and (b) this was

not the case for a reconsideration of the principkein Payne v Payne.

There are several footnotes which are worthy of caideration. An
international judicial conference was held in Wasmgton in March 2010
under the aegis of (inter alia) the Hague Conferemc That conference
resulted in a declaration designed to bring about uniformity in such

applications. | will attach the declaration as an Apendix to this paper, so
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58.

59.

that those who do not have it and wish to read it my do so. It will be
noted that some of the factors — eg the paramountayf the welfare of the
child — are identical to Payne. However, as Thorpe LJ commented in
Family Law for June 2010 (p 565) :-
Were England and Wales to subscribe to the text othe
declaration, or anything in similar vein, it would represent a
significant departure from the principles that our courts have
applied consistently since....1970. The case for suahshift is
not difficult to articulate. The principles ...... were
substantially founded on the concept of the custaoal parent.
Furthermore, there is an emerging body of significat
research in various jurisdictions to be brought inb account.
There was also a conference in July 2010 in Londorthe principal
organiser of which was Professor Marilyn Freeman fothe Centre for
Family Law and Practice in London, who had conductd a one year
qualitative research project into the question of elocation commencing in
June 2008. | was unfortunately unable to go to theonference, but | have
read an article published by Professor freeman in hHe journal

International Family Law, which is based on the paper she gave to an

earlier conference in South Africa.

It is, | think, interesting that Professor Freemanasks the direct question:
Is Relocation in Children’s Best Interests? And tle short answer which
she gives is : “we don’t know”. She concludes witthese words: -

So we have much work to do. We need to know, firgtl what
impact relocation has on the relocated child and,ni particular,
about children’s resiliency in these circumstanceskFrom here,
we will need to have the basis for international b to do what it
says on the tin: to work in the best interests ahe children the
law seeks to serve.
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Nobody, think, could disagree with that. But pleaseemember that these
cases are not easy and are not all one way. Therellwe cases where
relocation will be in the interests of the child orchildren concerned: there
will be cases in which it will be wrong. There isi10 simple answer, and it

Is wrong to assume that there is.

Finally, in the most recent case, Mostyn J declimeto allow a mother to
relocate to France on the grounds that it was in th best interests of the
child to continue to live in England, with a sharedresidence arrangement
whereby ( see paragraph 30 of the judgment) he gpt 5 out of every 14
days with his father. I very much doubt if Mostyn Js decision will be

appealed, or if it is, that it will be reversed.

I myself have decided relocation cases both waysemgending on what |
perceived to be in the best interests of the chillGometimes | have agreed
that a child should re-located: sometimes | have fased. And not all re-
location cases are international. Look aRe L (Shared Residence Order)
[2009] EWCA Civ 20, [2009]1 FLR 1157. In that caseéhe mother wanted
to move firstly to Israel (that was refused) and tlen from North London
to Somerset. The judge refused and the Court of Aeal (Aikens LJ,
Bennett J and myself) supported him on the groundhat the mother’s

motivation was to undermine the father’s relationshp with the child.
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Note also from that case that the judge dismissethé father’s application
for an equal division of the child’s time, and thateveryone agreed that the
fact that there was in that case a shared residenagder was itself not a

bar to relocations or a “trump card” which prevented it.

McKenzie Friends

64.

65.

66.

There are elements of misunderstanding here, whichhope | can dispel.
Let me start by going back to the case from whicht all started: the
divorce case oMcKenziev. Mckenzie, which was decided as long ago as 12

June 1970 in the days of the defended divorce.

Mr and Mrs McKenzie were engaged in open courtontested divorce
proceedings. Sitting next to Mr. McKenzie was a Mr Hanger, who was
an Australian barrister, but who attended the trial voluntarily in order to
assist Mr. McKenzie. The judge took the view thatMr. Hanger could
not take any part in the proceedings, and as a relty Mr. Hanger

withdrew and did not reappear.

Mr. McKenzie appealed against the judge’s disissal of his claim that
Mrs. McKenzie had committed adultery, and the Court of Appeal
ordered a new trial of that issue. All three judge agreed that the judge
had been wrong to exclude Mr. Hanger, and Davies Ldited an old case
in which the judge had said: -
Any person, whether he be a professional man orot, may attend
as a friend of either party, may take notesnay quietly make

suggestions, and give advice: but no one can dama to take part
in the proceedings as an advocate ......
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67. This is the origin of theMcKenze friend. It is important to note that Mr.
Hanger was not Mr. McKenzie’s advocate. AMcKenze friend does not
have rights of audience. The role of theMcKenze friend, as the latest
guidance makes clear, is to provide moral supporto take notes, to help
with the papers and quietly to give advice on anyspect of the conduct of

the case.

68. In R v Bow County Court ex parte Pelling, Lord Woolf, at that point the
head of the Court of Appeal stated the modern rulewhen he said:-

1. In relation to proceedings in public, a litigantin person

should be allowed to have the assistance of a McKaa friend

unless the judge is satisfied that fairness and thmterests of
justice do not require a litigant in person to havethe assistance
of a McKenzie friend.

2. The position is the same where the proceedingge in
chambers unless the proceedings are in private.

3. Where the proceedings are in private then theature of the
proceedings which make it appropriate for them to ke heard in
private may make it undesirable in the interests ofustice for a
McKenzie friend to assist.

4. A judge should give reasons for refusing to aiv a litigant in
person the assistance of a McKenzie friend.

5. The assistance of a McKenzie friend is availablfor the
benefit of the litigant in person and whether or nd a McKenzie
friend is paid or unpaid for his services he has naight to
provide those services; the court is solely concesd with the
interests of the litigant in person.
69. In the cases of Mr O'Connell, Mr Whelan and MrWatson, which you
will find on Bailii at [2005] EWCA Civ 479, the Court of Appeal (Thope

LJ and myself) was highly critical of two circuit judges who had refused a

litigant in person the assistance of #cKenze friend. With the increasing
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71.

72.

dearth of legal aid, the courts are likely to be feed with an increasing
number of litigants in person and the increasing us of McKenze friends.
They are, as we pointed out in 2005 here to stayh@ latest guidance seeks

to clarify the position. In my view, it does so.

There is a very substantial difference betweethe role of the McKenzie
friend and the role of the advocate. The right to enduct proceedings is
regulated by Parliament, and entrusted to bodies wi have regulations
and sanctions. Thus those who have the right to kduct litigation owe
specific duties to the court and are liable to sations if they break the
rules. They can be sued for negligence by the liagt. None of this applies

to aMcKenze friend.

The Guidance makes it clear that there are circumstances in whbh the
McKenze friends will be given a right of audience - i.e. il be allowed to
address the court — see paragraphs 20 and 21. Carly in family

proceedings, where the litigant is highly emotionlaor simply not capable
to expressing him or herself clearly, | have allowethe McKenze friend to

address the court. | hope this is general practiceBut | have to say that,
much as | personally welcomé/icKenze friends, | would take a great deal
of persuading to allow such a friend to conduct ligation on the litigant’s

behalf.

Time simply does not allow me to go further ito the problem, but | will

do my best to say more if | am asked questions abbit.

Nicholas Wall
September 2010.
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Appendix: The Washington declaration

Availability of Legal Procedures Concerning Internaional Relocation

1. States should ensure that legal proceduresvaiialale to apply to the competent
authority for the right to relocate with the chikarties should be strongly encouraged
to use the legal procedures and not to act urdlyer

Reasonable Notice of International Relocation

2. The person who intends to apply for internatisacation with the child should,
in the best interests of the child, provide reabtmactice of his or her intention
before commencing proceedings or, where proceediregannecessary, before
relocation occurs.

Factors Relevant to Decisions on International Retmation

3. In all applications concerning internationabigtion the best interests of the child
should be the paramount (primary) consideratiorerétore, determinations should be
made without any presumptions for or against re¢iona

4. In order to identify more clearly cases in whielocation should be granted or
refused, and to promote a more uniform approa@rnationally, the exercise of
judicial discretion should be guided in particulawt not exclusively, by the following
factorslisted in no order of priority. The weight to bevgn to any one factor will

vary from case to case:

i) the right of the child separated from one paternhaintain personal relations and
direct contact with both parents on a regular basésmanner consistent with the
child's development, except if the contact is cmytto the child's best interest;

i) the views of the child having regard to theldls age and maturity;

i) the parties' proposals for the practical agaments for relocation, including
accommodation, schooling and employment;

iv) where relevant to the determination of the oute, the reasons for seeking or
opposing the relocation;

v) any history of family violence or abuse, whetpbysical or psychological;

vi) the history of the family and particularly teentinuity and quality of past and
current care and contact arrangements;

vii) pre-existing custody and access determinations

viii) the impact of grant or refusal on the childthe context of his or her extended
family, education and social life, and on the @asti
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iX) the nature of the inter-parental relationshiuol $he commitment of the applicant to
support and facilitate the relationship betweencthitd and the respondent after the
relocation;

X) whether the parties' proposals for contact aftkrcation are realistic, having
particular regard to the cost to the family andlibeden to the child;

xi) the enforceability of contact provisions orde#is a condition of relocation in the
State of destination;

xii) issues of mobility for family members; and

xiii) any other circumstances deemed to be relelgithe judge.

5. While these factors may have application to dsiroeelocation they are primarily
directed to international relocation and thus galtemvolve considerations of

international family law.

6. The factors reflect research findings concerwgimtgdren's needs and development
in the context of relocation.
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