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Lord Neuberger MR:

1.

This is the judgment of the court to which all mersbhave substantially contributed.

Introductory

2.

These are interlocutory appeals. They arise in ¢batext of ancillary relief
proceedings between Vivian Imerman and Elizabetiemguiz Imerman. They raise
fundamentally important questions in relation te go-calledHildebrand rules: see
Hildebrand v Hildebrand [1992] 1 FLR 244. A preliminary overview will hel
identify the key issues which arise.

Fearing that their brother in law would conceal d8sets, one of Mrs Imerman’s two
brothers, possibly with the help of others, acagssaserver in an office which they
shared with Mr Imerman and copied information andumhents which Mr Imerman

had stored there. From that material they printetdeteven files and handed them to
their solicitor, Mr Zaiwalla, who arranged for arbster to sift the documents for

those in respect of which it was thought Mr Imerncanld claim legal professional

privilege, which resulted in seven files of docutsemMr Zaiwalla then passed those
files on to Withers, the solicitors acting for Mireerman in her divorce, who had
already issued Form A, giving notice of Mrs Imerrsaimtention to seek ancillary

financial relief. Withers then sent copies of tleeen files to the solicitors acting for
Mr Imerman in the divorce proceedings.

In summary proceedings in the Queen’s Bench Dimisigainst the defendants who
had gained access to Mr Imerman’s documents storeélde server, Eady J on 27 July
2009 restrained the defendants from communicatinglisclosing to third parties
(including Mrs Imerman and Withers) any informaticontained in the documents
and from copying or using any of the documents@ormation contained therein. He
also required the defendants to hand over all sopiehe documents to Mr Imerman.
The defendants appeal.

Mr Imerman sought the return of the seven filegl amy copies made of them, and an
order enjoining Mrs Imerman and Withers from usamy of the information obtained
therefrom. On 9 November 2009 Moylan J decided thatseven files should be
handed back to Mr Imerman for the purpose of englim to remove any material
for which he claimed privilege, but that Mr Imermawuld then have to return the
remainder of the seven files to Mrs Imerman for bgeher in connection with the
matrimonial proceedings. Mr Imerman appeals agdimst decision. Mrs Imerman
cross-appeals against the decision, seeking (2 nuntrol over the process by which
Mr Imerman can assert privilege, and (b) a revessdlloylan J’s refusal to restrain
Mr Imerman from disposing of certain memory sticks.

These decisions demonstrate and maintain an agpaoeflict between the need to
preserve Mr Imerman’s right to protect the confieiy of the documents stored on
the server and to impose sanctions for unlawfuadines of that right and the need to
ensure that a just resolution of the ancillaryefgtiroceedings is achieved on the basis
of a truthful and comprehensive identification bE tparties’ assets. In short, Mrs
Imerman contends that the law which protects Mrriman’s confidential information
and documents should yield to the need to enswak lte cannot escape his true
liability by concealing his assets. The law shouwde says, recognise her right to
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truthful disclosure, even if that can only be agbok by unlawful methods. Feared
dishonesty justifies self-help, even where thatf-lselp is unlawful. Moylan J
acknowledged this, Eady J did not. If the defenslated unlawfully, we have to
consider whether the special rules in matrimoniacpedings for determining the
assets on the basis of which relief is given, dmgpecial role of the court in that
process of identification, justify the unlawful nse@es (described, in an attempt to
disarm, as ‘self-help’) taken to obtain the infotroa and documents.

The issues thrown up by these arguments are signtfiboth as a matter of principle
and in practice. They require consideration ofldve of confidence, both in general
and as between husband and wife; the power of thet ¢co exclude or admit

wrongfully obtained documents and information; d@hd proper attitude which the

court, and lawyers advising parties, should adoncillary relief proceedings when
one of the parties is, or may be, concealing assetshen the other party may have
unlawfully obtained documents which may reveal saskets. While these issues
involve domestic points of equity, common law, Ciprocedure, and statutory
construction, articles 6, 8, and 10 of the Europ€anvention on Human Rights (in

summary terms, the right to a fair trial, the righrespect for privacy, and the right to
freedom of speech, respectively) are also engaged.

Where we discuss these issues in relation to angitelief proceedings, in order to

express ourselves clearly and simply, we will d@sdhe basis that it is the wife who

is seeking ancillary relief from the husband. Whihat is normally the case, it is not

infrequent, and we suspect it will become moreudesd, that husbands seek ancillary
relief from wives. Sometimes, each may seek amgilialief from the other.

Theredevant facts

9.

10.

Vivian Imerman and Elizabeth Tchenguiz were maried®001; it was a second
marriage for each of them. Shortly before the ragej Mr Imerman accepted an
invitation from his prospective brothers in law, beot and Vincent Tchenguiz, to
share their London office at 18 Upper Grosvenoe&tin Mayfair. When Robert
Tchenguiz relocated his office a short distanckedconfield House, Curzon Street, in
2003, Mr Imerman moved with him. In 2006, Vincemmh&nguiz moved his office to
35 Park Lane. From 2003 to February 2009, Mr Imermi@gether with his
employees, enjoyed free use of the office spadeeednfield House (“the Office”),
and free use of the computer system serving the&fthe system being linked to
that serving Vincent Tchenguiz’s office in Park kan

Mr Imerman had his own password-protected compiadémough the efficacy of the
protection appears to have been dubious) and hisemail account, and he, and his
employees, used his computer for his personal arsthéss purposes, including in
connection with companies in which he had a sulisfanterest and with his family
trusts. As he knew, his computer was supported Isgraer (including a separate
back-up system), to which we shall refer genernycal “the server”. Both the Office
and the server were owned or leased by Robert Telienwho therefore in practice
had unrestricted access to the server. It appigaly that Vincent Tchenguiz also had
unrestricted access to the server, which servedffie IT system as well. Both
Robert and Victor Tchenguiz were and are in a suitist way of business, and Mr
and Mrs Imerman each appears to have been indeméndeh.
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11.

12.

13.

14.

15.

16.

Mrs Imerman petitioned for divorce on 30 Decemb@0&® Some seven weeks later,
Mr Imerman was evicted from the Office by Roberh&gguiz.

Meanwhile, on about nine occasions, between 6 Jgnalad 24 February 2009,
unknown to Mr Imerman, Robert Tchenguiz, with thessible involvement of Mr
McClean (the principal IT manager of R20 Ltd, a pamy owned by Robert
Tchenguiz and operating out of Leconfield Housel Mr Obayda (an IT manager
employed by R20 Ltd), accessed the server and mlad&onic copies of emails and
other documents stored by Mr Imerman on his commpated hence on the server. He
then took further copies of this material on vasialigital storage media, including
two USB memory sticks and one hard drive. The peea@xtent of the material
involved is a matter of dispute, but it appeardhéwve been vast, the equivalent of
between 250,000 and 2.5m pages. Vincent Tchengas&zaware of what was going
on, and was shown copies of some of the material.

The sole reason, or at any rate the main reasachvi®obert and Vincent Tchenguiz
advance for accessing Mr Imerman’s records wag tmmcern for their sister’s
interests. This concern is said to have arisen fiftmeats which Mr Imerman had, on
the Tchenguiz brothers’ evidence, made to Mrs Ina&rrand to her brothers, on a
number of occasions from the autumn of 2007, tieabbksets would be concealed in
any ancillary relief proceedings. Thus, albeit ofte fairly friendly, or even jocular,
conversations, Mr Imerman is said to have statetl ttre Tchenguiz family or Mrs
Imerman would “never be able to find my money”, &exe it was “well hidden”.
These observations appear to have been made irathiext of the Imermans’
marriage “living on borrowed time” from the middbé June 2007, according to Mrs
Imerman’s evidence. Having moved out of the matrimbhome in autumn 2007, Mr
Imerman returned in spring 2008, but the marriagevocably ended at the end of
that year, when, according to Mrs Imerman, sheodsed that he had been having
an affair with his former wife.

The Tchenguiz brothers’ concern is said to haven lveforced by their belief that
Mr Imerman’s temporary return to the matrimoniahtein spring 2008 had been
motivated by a desire to improve his position imatien to any ancillary relief
proceedings. They also point to what Mr Imermard sai a subsequent telephone
conversation with, and recorded by, Vincent Tchéngan 28 February 2009, but that
was, of course, after the last occasion on whiely thained access to Mr Imerman’s
computer records.

It appears that, within a short time of their havbeen made, many, if not all, of the
electronic recordings of the material obtained frivinimerman’s computer records
on the server were handed over to the Tchenguthéns solicitor, Mr Zaiwalla, who
passed the two USB memory sticks and hard driferemsic accountants, in order to
prepare a report.

A significant quantity of this material, consigjiof those documents which were
thought to be of particular relevance to Mrs Imemmia any ancillary relief
proceedings, were printed out and handed over eneel lever arch files to Mr
Zaiwalla, who instructed a barrister to examinenthend remove any documents in
respect of which it appeared that Mr Imerman cal&dm privilege. This exercise
was carried out on 9 February 2009, and the remgidocuments (“the seven files”)
were collated in seven lever arch files, which wewpied and passed on to Withers,
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17.

18.

19.

20.

the solicitors acting for Mrs Imerman in her diveyevho had already given notice of
Mrs Imerman’s initiation of ancillary relief procdiegs. On 18 February 2009,
Withers sent copies of the seven files to Ms Hugitdsughes Fowler Carruthers, the
solicitors acting for Mr Imerman in the divorce peedings.

Ms Hughes had initiated contact with Ms Parker athéts in connection with the
divorce proceedings more than seven weeks eadre, January 2009, when she
asked to be “provide[d] with alildebrand documents”. Ms Parker replied a week
later, raising various points, including a reci@bcrequest for Hildebrand
documents”, and a statement that she would isdt@rra A application raising Mrs
Imerman’s ancillary relief claims. The corresponzieicontinued with each solicitor
seeking assurances that there would be no disposadncealment of assets by the
other’s client. In a letter of 22 January 2009, Rerker made reference to specific
assets of Mr Imerman, presumably as a result oft wha had been told by Mrs
Imerman, based on information she had been giveRdbert Tchenguiz following
perusal of some of the material obtained from #mwer. This caused Ms Hughes to
ask, in a letter written the following day, “preeig how [Ms Parker had come] by
this information, most of which is not a matterpafolic record”. In the same letter,
Ms Hughes wrote that Mr Imerman “will provide a mé®lpful and full Form E”,
and expressed the hope that Mrs Imerman would nazage.

Ms Parker did not answer Ms Hughes'’s request in2helanuary letter, so it was
repeated by Ms Hughes on 30 January 2009. In fecianswer was given to this
request until 18 February 2009, when the copiethefseven files were sent to Ms
Hughes. This led to an indignant letter from Ms Hesg} seeking a full explanation as
to how the material in the seven files had beeainbt and threatening proceedings.
Ms Parker replied the next day, 27 February 208plagning that neither Withers nor
Mrs Imerman had “commission[ed or] participate[d]the process by which the third
party who obtained these documents did so”, angc¢tgng the] assertion that the
action by which they were so obtained was illegils. Parker also stated that she had
disclosed copies of all the seven files with wistle had been furnished.

Meanwhile, on 26 February 2009, Mr Imerman issuedgedings against Robert and
Viincent Tchenguiz, Mr McClean, Mr Obayda, and Maiwalla (“the four
defendants”) in the Queen’s Bench Division. Variaotgrlocutory applications and
orders were made restraining the defendants framgusformation obtained from
the documents. In particular, an interlocutory ingion was granted by Eady J on 20
March 2009 restraining the handing over to Mrs Ima&m or Withers of a report
prepared by the forensic accountants based onniation obtained from the
documents made available to them through Mr Zaawall

For present purposes, the application of centrgomance in the Queen’s Bench
proceedings is an application heard by Eady J ime R009. It was Mr Imerman’s
application for summary judgment for orders pretigdeach of the defendants from
communicating or disclosing to third parties (irdihg Mrs Imerman and Withers)
any information contained in the documents, resingi the defendants from copying
or using any of the documents or information coredi therein, and requiring the
defendants to hand over all copies of the documintdr Imerman. In a reserved
judgment on 27 July 2009, after a three day heartbgdy J acceded to that
application. The first appeal before us is the dééats’ challenge to that decision,
pursuant to permission granted by this court.
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21.

22.

23.

24,

During this period, the ancillary relief proceedingere getting under way in the
Family Division. Mrs Imerman had issued her Formapplication, and various
disputes and interlocutory applications ensued.p@ticular relevance for present
purposes is an application by Mr Imerman, made assalt of a refusal of Ms
Hughes’s request to Ms Parker for the return ofstteen files. This application was
for return of the seven files, and any copies nthéeeof, and for an order enjoining
Mrs Imerman and Withers from using any of the infation obtained therefrom.

Mr Imerman’s application came on before Moylan Nwovember 2009, who, after a
three day hearing, gave judgment on 11 Decembed,200ich is the other decision
challenged before us. He decided that the seves $hould be handed back to Mr
Imerman for the purpose of enabling him to remowng aaterial for which he
claimed privilege, but that Mr Imerman would theavé to return the remainder of
the seven files to Mrs Imerman for use by her innaztion with the matrimonial
proceedings. With the permission of this court, Mrerman appeals against that
decision. Mrs Imerman cross-appeals against thesida¢ seeking (a) more control
over the process by which Mr Imerman can assetilgge, and (b) a reversal of
Moylan J’s refusal to restrain Mr Imerman from disjng of certain memory sticks.

We should stress one other procedural matter. Oda@8ary 2010 Mr Imerman and
Mrs Imerman filed and exchanged their respectivaniSoE in the ancillary relief
proceedings. We emphasise this fact because ibnlgghen that, under the relevant
provisions of the Family Proceedings Rules 1991atasnded), the time had come for
Mr Imerman to give disclosure of his assets andlaksire (discovery) of documents
and for Mrs Imerman to protest at any inadequadysrdisclosure.

It is convenient at this stage, first, to set ok trelevant parts of the Family
Proceedings Rules and, then, to set out what werstathd by thélildebrand rules,
including our analysis of the curious process, wivat venture to suggest is the
unprincipled and never properly articulated procésswhich what may properly be
described as the ‘rule iildebrand’ became transformed into the (very different) so-
called Hildebrand rules’.

The Family Proceedings Rules

25.

26.

At the outset it may be helpful to distinguish beén three things which, before
recent changes, were more clearly distinguishech asatter of terminology: the
disclosure of relevant facts and matters; ttiscovery of relevant documents; and the
evidence required to establish the relevant facts.

Livesey (formerly Jenkins) v Jenkins [1985] AC 424 and, for the most part, the
modern Form E are concerned wililsclosure, notdiscovery. The principle irLivesey

v Jenkins, as stated by Lord Brandon of Oakbrook (page 48&hat both parties to

ancillary relief proceedings are under a contindfihgty to the court to make full and

frank disclosure of all material facts to the otparty and the court.” Or, as he put it
(page 436), “they must provide the court with imfation about all the circumstances
of the case ... and ensure that the information pexVis correct, complete and up to
date”. This reflects the fact that section 25(1)tleé Matrimonial Causes Act 1973
requires the court “to have regard to all the emstances of the case”, from which it
follows, as Lord Brandon observed (page 440), thakess the parties make full and
frank disclosure of all material matters, the caaminot lawfully or properly exercise
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27.

28.

[its] discretion [under sections 23 and 24 of the]A It is worth remembering that
what the wife had failed to disclose in that cas®] what led to the setting aside of
the consent ancillary relief order by the Housé.afds, was the fact of her intended
remarriage, not some failure to give proper discpve

The content of and need for compliance with Forrar& regulated by rule 2.61B of
the Family Proceedings Rules. Form E requires poese completing it to go on oath
that the “information” contained in it “is a fulirank, clear and accurate disclosure of
my financial and other relevant circumstances.” Tiiteric on the first page of Form
E deals with botldisclosure anddiscovery as follows:

“You have a duty to the court to give a full, fraakd clear
disclosure of all your financial and other relevaeimtumstances

You must attach documents to the form where they ar
specifically sought and you may attach other documerhere

it is necessary to explain or clarify any of thémation that
you give.

Essential documents thatmust accompany this Statement, are
detailed in the form.”

In other words, Form E is concerned primarily wilsclosure of information.
Discovery of documents is confined to (a) those which Forntsglf identifies as
documents that “must” be provided and (b) thosectvlaire “necessary” to explain or
clarify.

Procedure in ancillary relief cases is regulatedheyFamily Proceedings Rules. Rule
2.51D, the equivalent of Rule 1.1 of the Civil Redare Rules, sets out the
“overriding objective” as follows:

“(1) The ancillary relief rules are a proceduralde with
the overriding objective of enabling the court eabwith cases

justly.

(2) Dealing with a case justly includes, so far ias
practicable —

(@ ensuring that the parties are on an equaingot

(b) saving expense;

(© dealing with the case in ways which are propoate

(i) to the amount of money involved,
(i) to the importance of the case;

(i) to the complexity of the issues; and
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(iv) to the financial position of each party;

(d) ensuring that it is dealt with expeditiouskydafairly;
and

(e) allotting to it an appropriate share of theurts
resources, while taking into account the need It e¢sources
to other cases.

3) The court must seek to give effect to the ogerg
objective when it —

€)) exercises any power given to it by the angilielief
rules; or
(b) interprets any rule.

4) The parties are required to help the coufutther the
overriding objective.

(5) The court must further the overriding objeetiby
actively managing cases.

(6) Active case management includes —

(@) encouraging the parties to co-operate withh estber
in the conduct of the proceedings;

(b) encouraging the parties to settle their dispuhrough
mediation, where appropriate;

(© identifying the issues at an early date;

(d) regulating the extent of disclosure of docutaesnd
expert evidence so that they are proportionatdeoigsues in
guestion;

(e) helping the parties to settle the whole ort wédrthe

case;

() fixing timetables or otherwise controlling tipeogress
of the case;

(9) making use of technology; and

(h) giving directions to ensure that the trial ®@f case

proceeds quickly and efficiently.”

We draw attention in particular to rule 2.51D(6)(d)
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29. So far as is material for present purposes thevaaterules are rules 2.61B, 2.61D,
2.61E and 2.62. Rule 2.61B sets out the procedefi@dthe first appointment. So far
as material it provides as follows:

“(1) Both parties must, at the same time, exchawgh
each other, and each file with the court, a statgenmeForm E,

which —

(@) is signed by the party who made the statement;
(b) is sworn to be true, and

(© contains the information and has attachedttthe

documents required by that Form.

(2) Form E must be exchanged and filed not leas 86
days before the date of the first appointment.

3) Form E must have attached to it:
@) any documents required by Form E;
(b) any other documents necessary to explain anfygl

any of the information contained in Form E;

4) Form E must have no documents attached tthéro
than the documents referred to in paragraph (3).

(5) Where a party was unavoidably prevented from
sending any document required by Form E, that pawgt at
the earliest opportunity:

(@) serve copies of that document on the othdy pand

(b) file a copy of that document with the coudgether
with a statement explaining the failure to sendith Form E.

(6) No disclosure or inspection of documents may b
requested or given between the filing of the apypion for
ancillary relief and the first appointment, except

(@) copies sent with Form E, or in accordance with
paragraph (5); or

(b) in accordance with paragraph (7).

(7 At least 14 days before the hearing of thestfir
appointment, each party must file with the courd gerve on
the other party —
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(@) a concise statement of the issues betwegpetties;
(b) a chronology;

(© a questionnaire setting out by reference &dbncise
statement of issues any further information andudwnts
requested from the other party or a statement thnat
information and documents are required;

(d) a notice in Form G stating whether that paviiy be in
a position at the first appointment to proceed lwat bccasion
to a FDR appointment.”

30. Rule 2.61D deals with the first appointment. Scaiamaterial it provides as follows:

“(1) The first appointment must be conducted witte
objective of defining the issues and saving costs.

(2) At the first appointment the district judge —
@) must determine —

(i) the extent to which any questions seeking nmiation
under rule 2.61B must be answered, and

(i) what documents requested under rule 2.61st be
produced,

and give directions for the production of such Hert
documents as may be necessary;

(b) must give directions about —

(i) evidence to be adduced by each party ...

3) After the first appointment, a party is notidet to
production of any further documents except in adaoce with
directions given under paragraph (2)(a) above ah whe
permission of the court.

4) At any stage:
(@) a party may apply for further directions ...;
(b) the court may give further directions ...”

31. Rule 2.61E deals with the financial dispute resotu{FDR) appointment. So far as
material it provides as follows:

“(8) At the conclusion of the FDR appointment, ttaurt
may make an appropriate consent order, but otherwiast
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32.

33.

34.

35.

give directions for the future course of the pratiegs,
including, where appropriate, the filing of evidenc.”

Rule 2.62 deals with the substantive hearing. adanaterial it provides as follows:

“(4) At the hearing of an application for ancijarelief the
district judge ... may take evidence orally and magrey stage
of the proceedings, whether before or during trerihg, order
the attendance of any person for the purpose ofgb®tamined
or cross-examined and order the disclosure anceatism of
any document or require further statements.

(7 Any party may apply to the court for an ortleait any
person do attend an appointment (an “inspectiomiappent”)

before the court and produce any documents to eeifsgd or

described in the order, the inspection of whicheapp to the
court to be necessary for disposing fairly of tpeleation for
ancillary relief or for saving costs.”

Rule 2.66(4) gives the same powers to the judgenvthe case has been transferred
for hearing by a judge rather than a district judge

In relation to these Rules we make two general mbsiens. First, that the Rules do
not provide for any disclosure of information osalbsure (discovery) of documents
until a spouse has lodged his Form E. Second, aed more significantly, that the
process of disclosure (discovery) of documents ltbdm and thereafter is closely
regulated by the Rules and, in accordance witiRilles, by the court. Although there
is a general and continuing duty to make full disare of all relevant information,
there is, despite the duty imposed on the couddnyion 25 of the 1973 Act, no duty
of general disclosure (discovery) of documentshef kind required in ordinary civil
proceedings by the Civil Procedure Rules. And waiia ordinary civil proceedings
the parties can normally choose what documentaideage to tender, it is the court
which controls what documents are to be disclosettandered by way of evidence
in ancillary relief proceedings.

Thus, judges deciding such applications have agfaater control than they have
under the CPR in normal civil proceedings, overohilocuments should or should
not be produced in evidence.

But two features of ancillary relief proceedingyéded to the Family Courts refusing
to condemn, still less to impose any sanction (serg occasionally in particularly
egregious circumstances), when a spouse obtainscape@s the other spouse’s
documents, even though they are confidential, piexyji according to thiildebrand
rules, that no force is used. First, the necessigdopt self-help arises, it is said, from
persistent lack of candour in proceedings for agilrelief and the frequent adoption
of underhand means to salt away assets from the gfathe court and thus avoid a
fair division. If the courts refuse to permit preyative acquisition of information
relevant to a just resolution of a claim for arai relief, they will, it is said, licence
the other party to cheat and conceal. Second, awdeahave described, the court is
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under the statutory obligation imposed by sectibri@investigate and discover the
true extent of the parties’ finances, a role dbsc by Thorpe LJ as “quasi-
inquisitorial”: Parra v Parra [2002] EWCA Civ 1886, [2003] 1 FLR 942, para [22].

TheHildebrand rules

36.

37.

38.

39.

40.

What have become known as thildebrand rules form the basis of advice by
lawyers to their clients with the apparent approgélthe judges of the Family
Division. In essence clients are encouraged tosscdecuments belonging to the
other spouse, whether they were confidential oy mavided force is not used. Once
access to such documents or information has baeedyahe spouse may retain and
use copies, though not the originals, but thoseesophould be disclosed when a
guestionnaire is served, or earlier if either parigkes what has become a standard
request.

An accurate statement of thildebrand rules as currently understood was given by
Ward LJ inWhite v Withers LLP and Dearle [2009] EWCA Civ 1122, [2010] 1 FLR
859, para [37]:

“It may be appropriate to summarise tHddebrand rules as
they apply in the Family Division as follows. Thaniily courts
will not penalise the taking, copying and immediedeurn of
documents but do not sanction the use of any farobtain the
documents, or the interception of documents oretention of
documents nor | would add, though it is not a featof this
case, the removal of any hard disk recording docusne
electronically. The evidence contained in the doents, even
those wrongfully taken will be admitted in evidenoecause
there is an overarching duty on the parties to gnleand frank
disclosure. The wrongful taking of documents magdldo
findings of litigation misconduct or orders for t®$

It is necessary to ascertain the origin of ithilebrand rules so as to understand their
meaning and their juridical basis (if any). Fammitiahas led to the assumption that
they are good law. In the present case that assumipds been put directly in issue.

In Hildebrand v Hildebrand [1992] 1 FLR 244 the court refused to compel a wafe
answer her husband’s questionnaire designed, st ilegoart, to obtain disclosure of
information of which the husband was already aw@he husband had obtained and
copied documents contained in his wife’s persomal file. Waite J refused to order
the wife to answer the questionnaire on two groufids (pages 253c-d and 254c),
that the husband had taken discovery improperty g own hands and to allow him
the additional weapon of disclosure would be todome his conduct; second (page
254d), that the questionnaire was not a genuirematt to obtain information of
which he was ignorant.

But Waite J refused to resolve what he describeddasp questions” as to the
propriety of the husband’s conduct on the brinkhef breakdown of the marriage; he
left them (page 248c) to those who frame rulesrofgssional etiquette or to a case
where it was necessary to make a ruling. He ordeiszdosure by the husband of the
copies.
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41].

42.

43.

Hildebrand v Hildebrand itself is accordingly no authority for the propaosn that a
spouse may, in circumstances that would otherwaseritawful, take, copy and retain
copies of confidential documents. In other wordiss ino authority for the so-called
Hildebrand rules. Wilson LJ, who as counsel had successfugyed inHildebrand v
Hildebrand that the court should not act in a way which migihyppear to condone such
conduct (page 253d), later acknowledged judiciatlyWhite v Withers that the
Hildebrand rules “can hardly be accounted robust” and thay theeded to be tested
for compatibility with principles in other areas lafv (para [83]). As he said (para
[79]):

“The ratio decidendi oHildebrand, important though it has
proved to be, relates only to the time at whichycdpcuments
thus obtained should be disclosed to the otherspawamely
no later than at the normal disclosure stage and i effect
(albeit now subject to the prohibition against ftisare prior to
the first appointment contained in Rule 2.61B(6}the Family
Proceedings Rules 1991) at the time of service tipainspouse
of the first questionnaire (or as soon after servaf the
guestionnaire as that rule permits and in any evsiore
service of answers to it).”

We respectfully agreddildebrand v Hildebrand, in our judgment, is authority only as
to the time when copies obtained unlawfully or diestinely should be disclosed to a
spouse. On that narrow point — what we have reddoeas the ‘rule iHildebrand’ —

it was and remains good law. In other words, andwsé to emphasise this, it is and
remains the obligation of a wife who has obtaineckas to her husband’s documents
unlawfully or clandestinely to disclose that facomptly, either if asked by her
husband’s solicitors or at the latest and in angnévwhen she serves her
Questionnaire. Disclosure in this way of the fatctvbat she has done is not in any
way inconsistent with the Rules. And it is no ansteethis obligation that it may
prompt the husband immediately to commence proogedior recovery of the
original documents and any copies.

In December 1993, Wilson J (as by then he had bergave an address, an abridged
version of which was published as ‘Conduct of thg Money Case’ [1994] Fam Law
504. He posed the question “When do you advisef@a that it is appropriate for her
to ‘borrow’ her husband’s financial documents inl@rto photocopy them for your
use in the case” — something he described as “gsibeninderhand”, though adding
that “in many cases one may be gravely prejuditigclient’s case if one does not
give one’s blessing to that precaution.” He corgufitu

“My feeling is that, if the wife gives an accourither husband
which includes any past financial dishonesty, wheth herself
or to a third party, or recounts any threat orestent by him
such as reasonably leads to the conclusion tha het likely
within the divorce proceedings to give a full accbwf his
financial position, it is permissible to advise h&r take
photocopies of such documents as she can obtahowtithe
use of force.”
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44,

45,

46.

47.

48.

49.

A few months later Wilson J gave judgmentTinv T (Interception of Documents)
[1994] 2 FLR 1083, where the wife had secretly phopied financial documents
kept by her husband in the home, obtained documientbreaking the door or
window of her husband’s office, scoured a dustlmpened letters and, on one
occasion, snatched his diary whilst he was in fiseo She had disclosed some but
not all of the copies she retained.

In the substantive ancillary relief proceedings/sam J held that the wife had rightly
anticipated her husband’s failure to disclose his financial position. Accordingly,
he held that it was “reasonable” for her to takehsphotocopies as she could obtain
without the use of force and to scour the dustBurt. he described as “unacceptable”
and “reprehensible” her use of force, interceptidmmail and retention of original
documents (page 1085d-f). He declined to regart libhaviour as relevant to the
amount of the award although it would be relevartdsts.

In White v Withers Wilson LJ (as by then he had become) observed (j82jx that
since the decision it v T no judge of the Family Division had, to his knodgde,
sought to add to, or subtract from, the so-caltates’ which he had suggestedTirv

T as to the three areas of misconduct in the mannghich documents may be taken
or kept, adding that:

“perhaps partly because they are so easily uncdelstde, the
‘rules’ now constitute the foundation of advice eentionally
given to clients by family lawyers, as well as lo¢ approach of
the family judiciary to the treatment of Hildebraddcuments”.

It may be noted that Wilson J had referred to theeptable part of the wife’s
behaviour as having been “reasonable.J inV (Disclosure: Offshore Corporations)
[2003] EWHC 3110 (Fam), [2004] 1 FLR 1042, para][¥leridge J could describe
such behaviour as “perfectly permissible”.

Wilson J did not inT v T, as he later acknowledged White v Withers (para [81]),
consider the effect of that approach to the lawelation to tortious acts, let alone to
the law in relation to the protection of confidahtinformation. But inWhite v
Withers this court was confronted with the problem in atican for damages brought
by a husband against his wife’s solicitors for meswf his mail intercepted by his
wife.

There was a sharp divergence of view. Ward LJ s$agl(paragraphs [57], [58], and
[63]):

“[57] Public interest: Nor is there much scope for public
interest serving as a defence to trespassMsesanto v Tilly
and Others [2000] Env LR 313 where it did not avail the
environmental group who entered on the land andaipd
genetically modified crops. Here there is no pulierest in
taking another’'s documents: the public interesbfiais as it
prevails, is in the need for a fair trial of thecalary relief
claim with all relevant facts before the court ah could be
achieved by resort either to the court’'s search seidure
warrants or to eHildebrand plea to admit the documents in
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evidence no matter how they were procured. The iMatrial
Causes Act 1973 can be invoked to justify admittihg
evidence contained in the documents: but one caromdtrue
the Act as authorising the commission of the toftsespass or
conversion. Thus it seems to me to resort to sf§-Is to take
a risk.

[58] Legitimate justification: If, as | hold, the removal, use
and retention of documents can amount to the tdrt o
interference with property and as such be a civibng, then
the justification for the wife’s actions, namely, prevent the
husband’s wrongfully withholding them, cannot bgitienate.

In the words of the old adage: ‘Two wrongs don'tkenaa
right’. At most theHildebrand rules, and the extent to which
they are observed or broken, may have an impach upo
damages and, therefore, upon whether or not the sbould
allow a civil claim to go to trial. That is essaily an abuse of
process argument ...

[63] Where does that leave the Hildebrand rul@$®

deviousness of one of the parties and the neethéocourt to
have full and frank disclosure to fulfil the cowrstatutory duty
will justify the admitting the documents in evidendut,

subject to the possibility of de minimis infract®rbeing

overlooked for the reasons | have just discusseavegbit

cannot justify or excuse the commission of the \wgfah

interference with property. Nothing in this judgrhenintended
to cast doubt upon the Family Division’s practiceadmit all

relevant evidence in the search for truth or toasgsanctions
where there has been improper conduct.”

50. Sedley LJ said this (para [73]):

“There may, however, be cases in which a propestydacted
Hildebrand removal has done appreciable harm and the
guestion has to be answered whethildebrand affords a
substantive defence to the tort. All | would say tlee present
is that the torts of trespass and conversion aildreh of the
same common law as has now fathdteldlebrand, and that it
would be surprising if that experienced parent daubt bring
the two into a clear relationship less contingéantthe power
to stay or strike out actions. More bluntly putaithoice has to
be made between the sanctity of property and theevaf
privacy on the one hand and the doing of justicevéen
spouses on the other, the law is in a positionhoose the
latter.”

51.  Finally, Wilson LJ said this (paragraphs [83], [B4]

“[83] ... The Hildebrand ‘rules’ need to be tested for
compatibility with principles in other areas of laimcluding in
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particular the law of tort. As a family lawyer ofrgatical
disposition, | have some confidence that, in theraypriate
case, they will withstand that test. If the spo(say a wife)
who, in circumstances of reasonable doubt as tdhsband’s
willingness to comply with his duties of disclosuoethe court,
borrows such of his documents as he has appeateddontent
to leave accessible to her without her need tortrdecforce,
would the notion of a licence negate any conclusidn
otherwise apt, that she had thereby committed spass or
conversion in respect of those documents? Or wthedlaw
prefer to recognise a public policy exception te tirdinary
laws of trespass to chattels and/or conversiohah® Such an
exception would be founded on the words of s 2&(1) (2) of
the Matrimonial Causes Act 1973, which, exceptibnalonfer
upon the court a duty to despatch certain litigatinamely
applications for ancillary relief, with regard tertain factors,
namely to a ‘first consideration’ (the welfare afyarelevant
child while a minor), to the ‘matters’ specified snbs (2) and,
more widely, to ‘all the circumstances of the case’
Unsurprisingly the financial resources of each sgoare the
first of the specified ‘matters’. Thus, if the fdgncourt fails to
have regard to the financial resources of each sspas they
truly are, or at least as it can reasonably disteem to be, it
fails to discharge its duty. The family court isetbéfore
required by Parliament to be furnished with trutormation
about the parties’ resources, whatever (withinrtile of law,
appropriately drawn) be the source from which it Heeen
collected ...

[84] I would be profoundly opposed to a co-exisee of the
admissibility in the family courts of documents sty
obtained with, nevertheless, a tortious liability the part of
those who had obtained them or who shared resplitysfbr
their having been obtained. Such a co-existence ldvou
compromise the ability of family practitioners tdvése that
action on the part of their clients in accordancghvihe
Hildebrand ‘rules’ was permissible and would thus in my view
disable the family courts from discharging theatstory duty

in certain cases. It would be as unfortunate awauld be
unnecessary for us to suggest, as does Ward [37]adbove,
that to act even in accordance with Hiédebrand ‘rules’ ‘is to
take a risk’; or to state, as he does, at [58] aebthvat ‘at most
the Hildebrand ‘rules’, and the extent to which they are
observed or broken, may have an impact upon darages
Indeed, as already appears, | am far from persuadigtie
validity either of his suggestion or of his stateeabout
which we have not heard argument.”

52. The time has come to consider whether there idesgaf justification for permitting a
wife to retain copies of documents which she hdawiully obtained on the grounds
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53.

that to do so will assist in preventing or curindeas than frank disclosure by her
husband of his assets. Wilson LJ described hineseld family lawyer of practical
disposition, but does that entail permitting a yp&otobtain an advantage by self-help
in breach of the law?

Although we shall in due course consider the issidiesiminal and tortious liability,
the answer to the question we have posed mustifieply in analysis of the law of
confidence and of the remedies designed to pratenfidential information and
documents.

The natur e of a claim in confidence

54.

55.

56.

The law of confidence was developed by the CourShancery over the eighteenth
and nineteenth centuries. Typically, a claim foedmh of confidence arose in the
commercial context, and in circumstances whereetles no question but that the
defendant was entitled to have obtained the infitomaconcerned initially. Thus, in
perhaps the most familiar and frequent categorgask, involving trade secrets and
the like, the claimant himself will have providdtetdefendant with the information,
as, at the relevant time, the defendant will hagenban employee or agent of the
claimant. In such cases, the claimant cannot allegiethe defendant is not entitled to
have the information, let alone complain that hd dnything legally wrong or
morally culpable to obtain the information in thest place. What the claimant could
do was to complain if the defendant made illicipies of confidential papers or
misused the information for his own, rather thamprincipal’s, purposes.

The earliest cases on the topic pre-date evenaye af Lord Eldon LC. However, the
jurisprudence really starts with a number of higisiens and then continues
throughout the nineteenth century. There are mapgrted cases but it is convenient
to start with the celebrated caseRofnce Albert v Srange (1849) 1 Mac & G 25, the
facts of which are too well known to require repeti. It suffices to say that the claim
was brought against various defendants who werelved in the copying and
proposed publication of etchings of the Royal fgmilade by Prince Albert which, as
Lord Cottenham LC put it (page 41), had been “siitieusly and improperly
obtained.”

Lord Cottenham LC stated the general principleciisWs (page 44):

“a breach of trust, confidence, or contract, woolditself
entitle the Plaintiff to an injunction. The Plaifis affidavits
state the private character of the work or compositand
negative any licence or authority for publicationTa this case
no answer is made, the Defendant saying only Heatid not,
at the time, believe that the etchings had beenrapesly
obtained, but not suggesting any mode by which ttayld
have been properly obtained ... If, then, these caipas
were kept private, ... the possession of the Defendarof his
intended partner Judge, must have originated imeadh of
trust, confidence or contract ... ; and ... in the abseof any
explanation on the part of the Defendant, | am lbdawwnassume
that the possession of the etchings by the Deferatah Judge
has its foundation in a breach of trust, confidemiceontract ...
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; and upon this ground ... | think the Plaintiff'sldi to the
injunction sought to be discharged, fully estald$h

57. He added (page 46):

“The cases referred to ... have no application tesas which
the Court exercises an original and independensdiation,

not for the protection of a merely legal right, katprevent
what this Court considers and treats as a wrongising from

a ... breach of ... confidence, as in the present easethe
case of Mr Abernethy’s lectures; ... In the presexsec where
privacy is the right invaded, postponing the injime would be
equivalent to denying it altogether. The interpositof this

Court in these cases does not depend upon anyrlgbaland
to be effectual, it must be immediate.”

58. The relief sought against the defendants inclutieddelivery up of all copies of the
plaintiff's etchings. At trial this part of the cgdwas resisted. Knight Bruce VC made
the order sought. He said this ((1849) 2 De G &6&&#9, page 716):

“It is ... said that neither the copies of the cagale, nor the
impressions that have been taken, can be deliveredye
directed to be delivered up, inasmuch as the Deifand
contends that he is entitled to the property inrnfaerials on
which they are printed. With regard to cataloguas, such
qguestion, | think, arises. They must be either eed or
destroyed; and without destruction they can hartly
cancelled. With regard to the impressions, it migbssibly be
right to attend to the Defendant’s claim, had thgpriessions
been upon a material of intrinsic value — upon denm not
substantially worthless, except for the impressiatgch, by
the wrongful act of the Defendants, had been pléceck. That
case, however, does not arise. The material hengbstantially
worthless, except for that in which the Defendaats mo
property. There can consequently be no reason wiey t
effectual destruction of subject should not be aled by the
court.”

59. It is convenient to go next t¥lorison v Moat (1851) 9 Hare 241, a decision of Sir
George Turner VC, affirmed on appeal to the Lordstides, which has been
frequently cited with approval. It concerned a sety Moat, who had sought to use a
secret formula of his employer’s. The relief soughs an injunction to restrain use of
the formula. In a much quoted passage (page 25&hvitere is no need for us to set
out, the Vice Chancellor reiterated the principles,to which he said there was “no
doubt.” He added (page 263):

“The Defendant admits that the secret was commtedcto
him by Thomas Moat ... The question then is whethere
was an equity against him; and | am of opinion thate was.
It was clearly a breach of faith and of contracttbe part of
Thomas Moat to communicate the secret. The Defdéndan
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60.

61.

62.

derives under that breach of faith and of contraatl | think he
can gain no title by it ... the cases Tipping v Clarke and
Prince Albert v Srange shew that the equity prevails against
parties deriving under the breach of contract dy.du

It might indeed be different if the Defendant waplachaser
for value of the secret without notice of any oatign affecting
it; and the Defendant’s case was attempted to beipon this
ground ... but | do not think that this view of these can avalil
him ... So far as the secret is concerned he is @ n@unteer
deriving under a breach of trust or of contract.”

Prince Albert v Srange (1849) 1 Mac & G 25 antlorison v Moat (1851) 9 Hare 241
were cited with approval by Kay LJ inamb v Evans [1893] 1 Ch 218. Referring
(page 235) to cases where an employee has “suiwepty copied something which
came under his hands while he was in the possessitirat trust and confidence”,
Kay LJ said that the employee “has been restramoed communicating that secret to
anybody else, and anybody who has obtained thattséom him has also been
restrained from using it.” IRobb v Green [1895] 2 QB 1 (another employee case) the
relief granted included an order for delivery ughe plaintiff of all copies or extracts
from the plaintiff's papers in the defendant’s mssson or under his control. The
judgment and order were upheld by the Court of Abdeobb v Green [1895] 2 QB
315, per Kay LJ (page 319):

“On whatever ground it is put, it is clear in tliase that an
injunction ought to be granted ... The other itemsralfef
granted are the delivery up of the list made amddamages.
With regard to the first, it seems to me clear thath a
document surreptitiously made in breach of thet treigosed in
the servant clearly ought to be given up to berdgetl.”

Many of the cases on the use of confidential inftton are confused by the fact that
the documents concerned not only contain confideniformation but were
privileged. That was the position in one of thetdaswn cases on the topicord
Ashburton v Pape [1913] 2 Ch 469. In that case a third party who hexkived the
confidential and privileged document from the plidiis clerk was restrained from
using it and required to hand it back to the pl#inThe court approached the claim
on the basis that it was based on confidence, pralsly on the somewhat archaic
basis that privilege had been lost: €edcraft v Guest [1898] 1 QB 759. Although
there appears to have been no claim for returnopfes, Swinfen Eady LJ plainly
thought (page 477) that an order could be madedbvery up of both originals and
copies, a conclusion entirely consistent with tadier authorities to which we have
referred.

In Duchess of Argyll v Duke of Argyll [1967] Ch 302, Ungoed-Thomas J granted the
plaintiff an injunction to restrain the defendanér former husband, from publishing
“secrets of the plaintiff relating to her private) personal affairs or private conduct,
communicated to the first defendant in confidenceind) the subsistence of his
marriage to the plaintiff and not hitherto made Ilpuproperty.” He said (page 322)
that:
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63.

64.

65.

“the court in the exercise of its equitable jurcdgin will
restrain a breach of confidence independently of ight at
law.”

Later (page 333) he added:

“an injunction may be granted to restrain the pdilon of
confidential information not only by the person whas a
party to the confidence but by other persons intoose
possession that information has improperly come.”

ITC Film Distributors Ltd v Video Exchange Ltd [1982] Ch 431 was a case where a
defendant had got possession of his opponent’srpapeluding certain privileged
material, by a trick. Having referred taord Ashburton v Pape [1913] 2 Ch. 4609,
Warner J (page 438) said this:

“that was not an isolated decision but is illust@iof a general
rule that, where A has improperly obtained possessif a
document belonging to B, the court will, at thetsfiB, order
A to return the document to B and to deliver up eopies of it
that A has made, and will restrain A from makingy arse of
any such copies or of the information contained tlre
document.”

He added (page 440) that, had the plaintiff appliedime for relief against the
defendant on the lines of that granted_ond Ashburton v Pape [1913] 2 Ch. 469, “I
have little doubt that ... they would have been legltitled to it.”

It was only some twenty years ago that the law affidence was authoritatively
extended to apply to cases where the defendantdraé by the information without
the consent of the claimant. That extension, wiiall been discussed in academic
articles, was established in the speech of Lord Glo€hieveley inAttorney General

v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109. He said (page 281) that
confidence could be invoked “where an obviouslyficemtial document is wafted by
an electric fan out of a window ... or ... is droppadiipublic place, and is picked up
by a passer-by.”

The domestic law of confidence was extended agairthe House of Lords in
Campbell v MGN Ltd [2004] UKHL 21, [2004] 2 AC 457, effectively to ingporate
the right to respect for private life in article @ the Convention, although its
extension from the commercial sector to the prisaetor had already been presaged
by decisions such argyll v Argyll and Hellewell v Chief Constable of Derbyshire
[1995] 1 WLR 804. In the latter case, Laws J sutggbgpage 807) that the law
recognised “a right to privacy, although the nameoaded to the cause of action
would be breach of confidence”. It goes a littlettier than nomenclature in that, in
Wainwright v Home Office [2003] UKHL 53,[2004] 2 AC 406, the House of Lords
held that there was no tort of invasion of privaeyen now that the Human Rights of
Act 1998 is in force. Nonetheless, following it$eladecision inCampbell, there is
now a tort of misuse of private information: as d.&hillips of Worth Matravers MR
put it in Douglas v Hello! Ltd (No 3) [2005] EWCA Civ 595, [2006] QB 125, a claim
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66.

67.

68.

69.

based on misuse of private information has beeméisbrned” into the law of
confidence.

As Lord Phillips’s observation suggests, there a@ngers in conflating the
developing law of privacy under article 8 and thaditional law of confidence.
However, the touchstone suggested by Lord NicluflBirkenhead and Lord Hope of
Craighead inCampbell, paragraphs [21], [85], namely whether the claitmaad a
“reasonable expectation of privacy” in respect It information in issue, is, as it
seems to us, a good test to apply when considerregher a claim for confidence is
well founded. (It chimes well with the test sugegestin classic commercial
confidence cases by Megarry JGonco v A N Clark (Engineers) Ltd [1969] RPC 41,
page 47, namely whether the information had theéasary quality of confidence”
and had been “imparted in circumstances importmglaigation of confidence”.)

As stated irtanley on The Law of Confidentiality: A Restatement (2008), page 4,

“Cases asserting an ‘old fashioned breach of cenfid’ may
well be addressed by considering established athor
[whereas clases raising issues of personal privdggh might
engage article 8 ... will require specific focustba case law of
the European Court of Human Rights”.

However, given that the domestic law on confiddityiahad already started to
encompass privacy well before the 1998 Act came fimtce, and that, with the 1998
Act now in force, privacy is still classified asrpaf the confidentialitygenus, the law
should be developed and applied consistently ahdreatly in both privacy and ‘old
fashioned confidence’ cases, even if they sometimag have different features.
Consistency and coherence are all the more imporgaren the substantially
increased focus on the right to privacy and comfiiddity, and the corresponding
legal developments in this area, over the pasttywsrars.

If confidence applies to a defendant who advenis#tip, but without authorisation,
obtains information in respect of which he mustéappreciated that the claimant
had an expectation of privacy, it must, fortiori, extend to a defendant who
intentionally, and without authorisation, takespstdo obtain such information. It
would seem to us to follow that intentionally olbiag such information, secretly and
knowing that the claimant reasonably expects ibéoprivate, is itself a breach of
confidence. The notion that looking at documentgctvione knows to be confidential
is itself capable of constituting an actionable mgdalbeit perhaps only in equity) is
also consistent with the decision of the Strasbozogrt that monitoring private
telephone calls can infringe the article 8 rightghe caller: seeCopland v United
Kingdom (2007) 25 BHRC 216.

In our view, it would be a breach of confidence dadefendant, without the authority
of the claimant, to examine, or to make, retainsupply copies to a third party of, a
document whose contents are, and were (or oughéte been) appreciated by the
defendant to be, confidential to the claimant.sltof the essence of the claimant’s
right to confidentiality that he can choose whettzard, if so, to whom and in what
circumstances and on what terms, to reveal therdbon which has the protection
of the confidence. It seems to us, as a matterio€iple, that, again in the absence of
any defence on the particular facts, a claimant egtablishes a right of confidence in
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70.

71.

certain information contained in a document shdaddable to restrain any threat by
an unauthorised defendant to look at, copy, distelbany copies of, or to

communicate, or utilise the contents of the docunj@nany copy), and also be able
to enforce the return (or destruction) of any sdebument or copy. Without the court
having the power to grant such relief, the infororatwill, through the unauthorised

act of the defendant, either lose its confidertraracter, or will at least be at risk of
doing so. The claimant should not be at risk, thhothe unauthorised act of the
defendant, of having the confidentiality of theamhation lost, or even potentially

lost.

In this connection, we were taken to the obsermatioEady J inAhite v Withers LLP
[2008] EWHC 2821 (QB), para [8], that “the mere eigt of documents by the
solicitors from their client and their continuedtemtion in connection with the
matrimonial proceedings simply cannot give risetoause of action”. In our view,
that observation (which may in any event have Haeited to a cause of action in
damages) should be taken as applying only to tbeipeof documents by solicitors
from their client; further, it should not be takas suggesting that the claimant could
not recover the documents from the solicitors.

The fact that the law of confidentiality was exteddn Campbell for the purpose of
giving effect to article 8 in English law, cannats we see it, mean that the law of
confidentiality has somehow been circumscribed ihep respects. The fact that
misuse of private information has, as Eady J saidVhite v Withers, “become
recognised over the last few years as a wrongradtie in English law” does not
mean that there has to be such misuse beforera fdaibreach of confidentiality can
succeed, unless that was the position before thmaduRights Act 1998 came into
force, which it was not. (It is only fair to mentiothat inWhite v Withers the appeal
against Eady J's decision was not pursued on theei®f confidentiality: [2010]
EWCA Civ 1122, [2010] 1 FLR 859, para [40]. Wardd.dbiter approval (para [23])
of what Eady J said related to the suggestion efis@ by the solicitors.)

Theréelief to be granted wherethereisa breach of confidence

72.

73.

If a defendant looks at a document to which he f@asight of access and which
contains information which is confidential to thiaimant, it would be surprising if
the claimant could not obtain an injunction to stiop defendant repeating his action,
if he threatened to do so. The fact that the defendid not intend to reveal the
contents to any third party would not meet thenskait’'s concern: first, given that the
information is confidential, the defendant shoutd be seeing it; secondly, whatever
the defendant’s intentions, there would be a risthe information getting out, for the
defendant may change his mind or may inadverteatigal the information.

An injunction to restrain passing on, or using, itifermation, would seem to be self-
evidently appropriate — always subject to any gaason to the contrary on the facts
of the case. If the defendant has taken the docten#rere can almost always be no
qguestion but that he must return them: they are dlagmant’s property. If the
defendant makes paper or electronic
copies, the copies should be ordered to be retwnéddstroyed (again in the absence
of good reason otherwise). Without such an ordher information would still be “out
there” in the possession of someone who shoulchaeg it. The value of the actual
paper on which any copying has been made will bg, tand, where the copy is
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75.

electronic, the value of the device on which theemal is stored will often also be
tiny, or, where it is not, the information (and amgsociated metadata) can be deleted
and the device returned.

A claim based on confidentiality is an equitablaira. Accordingly, the normal
equitable rules apply. Thus, while one would notynakpect a court to grant the
types of relief we have been discussing, it wowdsieha discretion whether to refuse
some or all such relief on familiar equitable pijphes. Equally, the precise nature of
the relief which would be granted must depend dragpects of the particular case:
equity fashions the appropriate relief to fit thghts of the parties, the facts of the
case, and, at least sometimes, the wider merits. &uwe have noted, where the
confidential information has been passed by theerdkdnt to a third party, the
claimant’s rights will prevail as against the thipdrty, unless he was l@ona fide
purchaser of the information without notice ofatmfidential nature.

In ISTIL Group Inc v Zahoor [2003] EWHC 165 (Ch); [2003] 2 All ER 252, after a
full and illuminating survey of the authorities, weence Collins J held (para [74])
that, where a privileged document had been seeantypposing party through fraud
or mistake, the court has power to exercise itstaloje confidentiality jurisdiction,
and “should ordinarily intervene, unless the cas@ne where the injunction can
properly be refused on the general principles &ffgcthe grant of a discretionary
remedy ...”, a view which he discussed in the emgpiaragraphs. On the facts of that
case, he concluded (para [115]) that an injuncttoould be refused “on the ground of
the public interest in the disclosure of wrongdoaryl the proper administration of
justice”.

Theclaim for confidencein this case

76.

77.

78.

Communications which are concerned with an indiglduprivate life, including his

personal finances, personal business dealings, (posisibly) his other business
dealings are the stuff of personal confidentialiyd are specifically covered by
article 8 of the Convention, which confers the tigb respect for privacy and
expressly mentions correspondence.

In this case, at far as we can see, there is nstignebut that Mr Imerman had an
expectation of privacy in respect of the majority his documents stored on the
server, so that issue can properly be answeretifafour even at this interlocutory
stage. Mr Turner QC, appearing for Mrs Imermanha Family Division appeal,
realistically did not suggest otherwise. After #lie very justification offered for the
actions of her brothers by Mrs Imerman was the fiear Mr Imerman would seek to
maintain the secrecy of the information which sbaght by clandestine means. It
seems clear that much of the information containetie documents was, at least in
the absence of a good reason to the contrary, damtfal to Mr Imerman. Many
emails sent to and by and on behalf of Mr Imermahether connected with his
family or private life, his personal and family ats or his business dealings must be
of a private and confidential nature.

However, at least in the written submissions matdéehalf of the defendants in the
Queen’s Bench Division appeal, it was contended, thatii Mr Imerman had

specifically identified the documents which con&nconfidential information, and
the grounds for claiming confidentiality, his claim confidence should be rejected.
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No authority has been cited to support the projosihat, in every case where it is
said that breach of confidence has occurred, trresatened, in relation to a number
of documents, the claimant must, as a matter of, laentify each and every
document for which he claims confidence, and whyséme cases, that may be an
appropriate requirement, for instance where a @ains seeking to enjoin a former
employee from using some, but not all, of the infation the latter obtained when in
the claimant’'s employment, as irock International plc v Beswick [1989] 1 WLR
1268, page 1274B. However, in the present casempesition of such a requirement
IS unnecessary (as it is obvious that many, prgbafbst, of the documents are
confidential or contain confidential informationjjsproportionate (because of the
sheer quantity of documents copied), and unfaiMerimerman (in the light of the
number of documents copied, and the fact that tdpying was done without his
knowledge, let alone his consent). It is oppressind verging on the absurd to
suggest that, before he can obtain any equitalief, r&r Imerman must identify
which out of 250,000 (let alone which out of 2.5llimn) documents is or is not
confidential or does or does not contain conficentiformation.

As Mr White QC said on behalf of Mr Imerman, thetféhat the documents were
stored on the server, which was, as he knew, owrnedobert Tchenguiz, who

enjoyed physically unrestricted access to the sepannot deprive Mr Imerman of

the reasonable expectation of privacy, and theemprent right to maintain a claim for

breach of confidence, in respect of the contentngfof his documents stored on the
server. The fact that a defendant has a meanscessado get into a claimant’s room
or even into his desk does not by any means nadgdsad to the conclusion that he
has the right to look at, let alone to copy, orredésseminate, the contents of the
claimant’s private or confidential documents com¢ai therein. Mr Imerman was a
bare licensee of particular rooms in the Officed anay have shared rooms with
Robert Tchenguiz, but that could not possibly méaat Robert Tchenguiz was

entitled to look at Mr Imerman’s otherwise confitlahpersonal or business papers,
just because those papers were kept in those rddomdidentiality is not dependent

upon locks and keys or their electronic equivalents

Confidence between husband and wife

80.

81.

On behalf of the defendants in the Queen’s Benchisibn appeal, Mr Browne QC
contends that Mr Imerman cannot mount a claim mfidence against Mrs Imerman,
as they were husband and wife at the time thatnfoemation was obtained by the
defendants and the seven files were passed to Mesmian. This submission is
founded on the simple proposition that there i€mafidence as between husband and
wife (or, it would follow, as between civil partr®r It is quite clear fronbuchess of
Argyll v Duke of Argyll [1967] Ch 302 that each spouse owes the otheryaadwtust
and confidence, enforceable in equity by the otimerelation to what may be called
their shared matrimonial life. It is said, howevas, we understand the proposition,
that there is no such duty, no such right enforigeajainst the other, in relation to
what may be called their separate lives and pelisesaWe do not agree.

No judicial decision was cited to support this sigipg proposition, other than an
observation of Lord Nicholls iMiller v Miller, McFarlane v McFarlane [2006]

UKHL 24, [2006] 2 AC 618, paragraphs [16], [20], evh he referred to “[the] ‘equal
sharing’ principle [which] derives from the basioncept of equality permeating a
marriage as understood today”, and deprecatedréveirty of “a distinction between
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83.

84.

‘family’ assets and ‘business or investment’ asselfis observation was said to
support the notion that there was, in effect, aroomity of interest between husband
and wife such that neither had rights, or at leigbits of confidence, against the other.
We do not consider the observation has any beasinghe issue. The case was
concerned with the proper approach to the distobubf assets after the breakdown
of a marriage, and had nothing to do with the legal equitable ownership or rights
of married couplesnter se during the marriage. Mr Browne’s submission is also
inconsistent with Baroness Hale of Richmond’s stetet (para [123]) that “English
law starts from the principle of separate propeltying marriage. Each spouse is
legally in control of his or her property while timearriage lasts.” And although, as
she went on to point out, the individual incomeshogband and wife are, typically,
used for the benefit of the whole family:

“There are many different ways of doing this, frguaoling
their whole incomes, to pooling a proportion forukehold
purposes, to one making an allowance to the otteergne
handing over the whole wage packet to the other.”

The notion that a husband cannot enjoy rights offidence as against his wife in
respect of information which would otherwise be fabential as against her if they
were not married, seems to us to be simply unswatbe. The idea that a husband and
a wife should be regarded as a single unit in las @ fiction which the law has been
abandoning for a long time. Thus, more than twdwess ago, irBarwell v Brooks
(1784) 3 Doug 371, page 373, Lord Mansfield CJ #aéd “[t]he fashion of the times
has introduced an alteration, and now husband afedmaay, for many purposes, be
separated, and possess separate property, a prackicown to the old law.” The last
relic of the doctrine of the unity of husband anifiewvas exploded as the fiction it
always had been iWlidland Bank Trust Co Ltd v Green (No 3) [1979] Ch 496. And in
Rv R[1992] 1 AC 599 (where the doctrine that a man @adt be guilty of the rape
of his wife was similarly swept away) Lord Keith iiinkel observed (page 617) that
“husband and wife are now for all practical purmosgual partners in marriage.” In
effect, we are being asked to turn the clock back @me when society not only has
moved, but is continuing to move, in quite the opfeodirection.

As long ago as 1930, McCardie J had observe@athiffe v Edelston [1930] 2 KB
378 (page 384):

“Husbands and wives have their individual outlookisey may
belong to different political parties, to differesthools of
thought. A wife may be counsel in the courts agaimesr
husband. A husband may be counsel against his Baeh has
a separate intellectual life and activities. Moregvas Lord
Bryce has said, the modern notion is that it is’©mght to
assert one's own individuality: see Lord Bryce'sd&is in
History and Jurisprudence, vol. ii., pp. 459, 468e are
probably completing the transition from the family the
personal epoch of woman.”

So, and not least in relation to financial matténsglish law recognises that although

marriage may be a partnership of equals there ngtheless a sphere in which each
spouse has, within and as part of the marriagde asd¢parate and distinct from the
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86.

87.

88.

shared matrimonial life. This, after all, is whateowould expect. It is, moreover,
implicit in the protection which article 8 afforégsch spouse in relation to his or her
personal and individual private life, in contrastheir shared family life.

This being so, why, we ask, should one spouse maveight of confidentiality
enforceable against the other in relation to teeparate lives and personalities? More
specifically, why should one spouse in relatiori® or her separate financial affairs
and private documents not be able to have recassgainst the other to the kind of
equitable relief which we are here considering?dafethink of no satisfactory reason
for any such rule and every reason why such rehelld in principle be available as
between spouses. Is it to be said, for examplée,atrusband is to be free to borrow
and read what he knows his wife would considerpniate diary? Is a wife to be free
to borrow and read what she knows her husband wooigider his confidential
papers (whether relating to his work or to theiedfaf his parents or siblings)? Surely
not. Subject of course to the court being satisfied the normal equitable principles
would otherwise be in play, a claimant is not todsnied equitable relief merely
because the defendant is, or has obtained theiadaiemformation in question from,
his or her spouse.

The submission that there is no confidence as dmiwhusband and wife is
particularly unacceptable, indeed, deeply unattracin circumstances such as arise
in this case. The submission invokes the speclatioaship between husband and
wife in order to defeat Mr Imerman’s claim for cat@ntiality against her. But it is
invoked at a time when that relationship had brokewn, for the material was
copied after Mrs Imerman had petitioned for divoesel Mr Imerman had left the
matrimonial home. And it is invoked for the purpasfejustifying an action which
was and is solely concerned with the financial teon which the parties are to be
divorced.

However, the fact that two parties live togethempecially if they are married, civil
partners, or lovers, will often affect the questafnwhether information contained in
certain documents is confidential. We would go glenth Mr Browne’s submission
to the extent of accepting that the fact that tlagnant and defendant in confidence
proceedings were married at the time of the alldgedch of confidence will often be
a relevant factor on the issue of whether the médron was confidential as between
the two parties. The court may well hold that, assult of their relationship — what
they have said to each other or how they have aotedch other’'s knowledge — the
husband has no right as against his wife (or vieesa) to confidence in relation to
particular information which, in the absence of tmarriage and the way they
conducted themselves, he would otherwise have edjoy

The question must, inevitably, depend on the fa€tthe particular case. Thus, if a
husband leaves his bank statement lying around mpre matrimonial home, in the
kitchen, living room or marital bedroom, it may Welse its confidential character as
against his wife. The court may have to consideméture of the relationship and the
way the parties lived, and conducted their persandl business affairs. Thus, if the
parties each had their own study, it would be ld&sdy that the wife could copy the
statement without infringing the husband’s confickeif it had been left by him in his
study rather than in the marital bedroom, and tife’svcase would be weaker if the
statement was kept in a drawer in his desk and evestkl if kept locked in his desk.
But, as we have already said, confidentiality i$ d@pendent upon locks and keys.
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Thus the wife might well be able to maintain, asaiagt her husband, the
confidentiality of her personal diary or journale@ though it was kept visible and
unlocked on her dressing table.

But it is important to emphasise that the relatimpsbetween the parties and the
circumstances in which the information or documisnbbtained is relevant only to

the question as to whether the information or dams to be cloaked with

confidentiality. Once it is determined that the dment is properly to be regarded as
confidential to one spouse but not to the othee télationship has no further

relevance in relation to the remedy for breachat tonfidentiality.

Alleged breaches of the criminal law

90.

91.

So far as concerns the criminal law, the surrept#i removal of papers may,
depending of course upon the circumstances, involfences such as theft or
burglary, though nothing of that sort is allegedeheBut where, as in this case,
information is surreptitiously downloaded from angmuter, there may also be
criminal offences under the Computer Misuse ActQL8ad the Data Protection Act
1998.

On behalf of Mr Imerman, it is contended that, ddiion to infringing his rights of

confidence, the defendants, or some of them, iressicg his computer records
without his consent, were in breach of statutoryydunder the 1998 Act, and
committed crimes under the provisions of the 1980akd 1998 Act.

Alleged criminality under the 1990 Act

92.

93.

94.

Section 1(1) of the 1990 Act provides that it iscdience for a person to “cause ... a
computer to perform any function with intent to wecaccess to any program or data
held in any computer”, where “the access ... isutim@ised” and “he knows at the
time .... that that is the case”. By virtue of s&ttl7(2), securing access includes
taking copies of any data, or moving any data ftp storage medium”, or using such
data. Section 17(8) provides that an act is “unanighd, if the person doing [it] ... is
not [and does not have the authority of] a persdw \Was responsibility for the
computer and is entitled to determine whether ttermy be done”.

On the basis of the arguments that have beeniviediabriefly, presented to us on the
issue, there does seem to be a real possibilitythiwse defendants responsible for
accessing Mr Imerman’s computer records storedhenserver in early 2009 were
guilty of an offence under section 1 of the 199G.Athere may conceivably be a
defence based on the proposition that they belitvaidthey had (or that they actually
had) authority to access Mr Imerman’s documentsedt on server, within the

meaning of the Act, because they had, to his kndgde physically unrestricted

access to the server.

It is, in principle, undesirable and, in practiakfficult to make an unambiguous
finding, at an interlocutory stage in civil proceggs, as to whether or not a crime
was committed. In addition, even if it was estdidid that a crime has been
committed, it by no means necessarily gives riseataivil cause of action.
Accordingly, at this stage, while we properly cand do, conclude that there is a real
possibility that an offence under the 1990 Act wasmitted when Robert Tchenguiz
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obtained copies of Mr Imerman’s documents downldafiiem the server in early
2009, it is not possible and not necessary to reaiimal conclusion on that issue. It
IS not necessary because for the purposes of @gidthe impact of Mrs.
Imerman’s and her brothers’submissions it is ordgassary to bear in mind that, if
she is correct, she can obtain the advantage aéthation of copies of the seven files
notwithstanding their criminal activities.

Alleged breach of statutory duty under the 1998 Act

95.

96.

97.

98.

99.

We turn to the somewhat more complex 1998 Act. aleged breach of statutory
duty arises out of section 4(4), which imposes ty da a “data controller” to comply
with “the data protection principles”, set out chedule 1, in relation to “all personal
data [of] which he is data controller”. Sectionfitlee 1998 Act contains definitions;
“data controller” is defined as meaning “a persdio ... determines the purposes for
which and the manner in which any personal data. apeocessed”; “personal data” is
defined as meaning “data which relate to a livindividual who can be identified ...
from those data ...".

In relation to Mr Imermen’s data stored on the eenit is strongly arguable that

Robert, and possibly Vincent, Tchenguiz appearaiehbeen, data controllers, given
their ownership of, and ability to access and ainthe server and the IT systems in
the Office. It seems, at least on the face of ighly probable that some of the
material copied from Mr Imerman’s documents acagdsem the server included

“personal data”, although there is authority whishpports the notion that that
expression should be given a narrow meaning.

Paragraph 1 of Part | of Schedule 1 to the 1998 #iates that data “shall be
processed fairly and lawfully”, and only if “one tfie conditions in schedule 2 is
met”. There is force in the argument that, far frdraing lawful, fair and in
accordance with schedule 2, the accessing in 2809 failed all three requirements.
It was arguably not lawful because of the allegeghbh of the 1990 Act; it was
arguably not fair because of the secret and indiscate way the access was
effected; it was arguably not in accordance withesitle 2, because, contrary to the
defendants’ arguments, it was not “necessary r..thie administration of justice” or
“necessary for the purposes of the legitimate st pursued by the data controller”,
the two primary grounds floated by the defendarasd(found respectively in
paragraphs 5 and 6 of Schedule 2).

The defendants also rely on section 35(2), whiampse disclosure of data if it “is
necessary ... for the purpose of, or in connecwath, legal proceedings ... or is
otherwise necessary for the purpose of establistemgrcising or defending legal
rights”.

The issue of necessity lies at the heart of theraemt that there is or should be a
special dispensation in the Family Division whicérpits Mrs Imerman to retain

copies of documents, prior to the time at which niles dictate she was entitled to
them and without court order. We have resolved thate general but crucial issue
against Mrs Imerman (see below). Accordingly, andegapart from anything else, in

so far as it is said to have been “necessary” ¢bept Mrs Imerman’s interests, there
is compelling attraction in the argument that itswaot necessary, because Mrs
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101.

Imerman could have applied to the court for a deard seize order or a preservation
order rather than her brother, or brothers, takiregaw into his, or their, own hands.

The defendants largely took their stand on therasni that the material accessed did
not include personal data, given the narrow meaafribat expression, although they
did not concede any other points. On the basis®farguments we have heard, it is
clear that Mr Imerman has a powerful case to tfecethat, in accessing and copying
his computer records, Robert Tchenguiz was in brexdchis statutory duty under
section 4(4) of the 1998 Act, and that Vincent Tajiéz may also have been liable.

But there is no need to resolve the issue. Resoludf the issues of confidentiality
and its breach in the context of ancillary reliebgeedings make it unnecessary to
resolve the specific question of breach of stajuthrty. It is, however, relevant to
observe, just as in relation to alleged criminalihat the question whether there is a
basis for condoning unlawful activity in ancillamlief proceedings must embrace the
real possibility of condoning a breach of statutduyy.

Alleged criminality under the 1998 Act

102.

103.

104.

Section 55(1)(a) of the 1998 Act states that “as@e must not knowingly or
recklessly” and “without the consent of the datantoaller” “obtain or disclose
personal data”. Section 55(2) exempts from the aoflgection 55(1) cases where (a)
the obtaining or disclosing was “necessary forghegose of preventing or detecting
a crime” or “required ... by any rule of law”, (t)e person reasonably believed that
he had the consent of the data controller, orlt{d)dction was “justified as being in
the public interest”. Section 55(3) provides thadteason who breaches section 55(1)
“Iis guilty of an offence”.

We have already referred to the definitions inisectlL of the Act, and discussed,
briefly, the argument based on necessity, whichlevamise under section 55(2)(b).
The defendants’ argument under section 55(2)(&rgely limited to the Leconfield
House issue, which is, at least on the face d liftle optimistic, given that it only
apparently covers some seventeen documents, anchetaseally the basis upon
which the accessing was sought to be justified. dmes section 55(2)(d) look a
particularly promising avenue for the defendantse tfact that accessing the
documents can be said to have been to protect lgsnian’s rights can scarcely be
said to render it “in the public interest”, eventifvas done with a view to exposing,
or preventing, Mr Imerman’s anticipated wrongfuhcealment of assets.

However, for the reasons already given when diseggbe alleged criminality under
the 1990 Act, it would be inappropriate to say amyre than that we consider that
there is a realistic prospect of Mr Imerman esshltig that at least some of the
defendants (but not Mr Zaiwalla) were guilty of &ching section 55(1) of the 1998
Act.

Possibletortiousliability

105.

So far as concerns a claim in tort, and leavingleasill questions of copyright, it
would seem that where confidentjgdpers are surreptitiously copied, even situ,
without the knowledge of the owner, the inevitalileninimal asportavit may give
rise to an action in trespass to goods: see tloeigifon inSalmond and Heuston on
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the Law of Torts, ed 21, page 95 and in particulldurston v Charles (1905) 21 TLR
659 per Walton J and the discussion by Ward L\Mite v Withers, paragraphs [44]-
[50]. (Dillon LJ’s disapproval ofrhurston in Lonrho plc v Fayed (No 5) [1994] 1 All
ER 188, page 195, was not directed to Walton Jdihg that there was a trespass but
only to the award of £400 damages to the plaifdiffinjury to her character, which,
as he pointed out, was inconsistent with the e tlamages for injury to reputation
cannot be awarded in an action for trespass to gpdidis also clear that in some
cases the conduct may amount to the tort of coiorersee the discussion by Ward
LJ in White v Withers, paragraphs [51]-[61]. There is, however, no nfedus to
explore these questions any further, save to egpras agreement with Ward LJ’s
analysis. We have been invited to proceed, andeabed we can proceed, on a much
narrower front, by reference to the equitable pples exemplified by such cases as
Lord Ashburton v Pape [1913] 2 Ch 469.

Theredevance of the Hildebrand rules

106.

107.

108.

109.

110.

It is at this point, and having got to this stagetlhe analysis, that the previous
acceptance of a spouse’s unlawful conduct by viduthe assumed jurisprudential
acceptability of theHildebrand rules in the Family Division requires particular
scrutiny. The assumption has hitherto been thalyiged no force is used, a spouse
may profit from an unlawful breach of confidence {ort) to the extent that, whilst
she will be required to return originals and diseldhe existence of copies, she may
retain those copies. That, after all was the ruloigMoylan J, even though he
regarded Mrs Imerman’s behaviour as being at theeme end of the range of
behaviour he had seen in 30 years.

Are the courts to condone the illegality of selfgheonsisting of breach of confidence
(or tort), because it is feared that the other sudle itself behave unlawfully and

conceal that which should be disclosed? The answerur judgment, can only be:
No.

The problem has been exacerbated by the facthbatmily courts have been faced
with the fait accompli that the wife has retained copies of unlawfully and
information or documents and have had to conslieektent to which she mighse
them to demonstrate her husband’s lack of cand®hus the question of remedy for
breach of confidence or the unlawful conduct wassatered (if at all) in the context
of the dishonesty on the part of the other spousiehwthat information had revealed.
The family court wady that stage understandably more concerned with ensuring that
the spouse guilty of attempting to conceal histassas not to be allowed to get away
with it.

But this case concerns the logically prior questadnthe appropriate remedy for
unlawful activity and breach of confidenbefore any question arises as to the use to
which the information or documents might be put.itSe to that issue that we now
turn. We shall deal later with the question of tise (if any) to which such unlawfully
obtained information and documents can be put itegxce.

There is no doubt, and we are very alive to the fhat the lack of candour on the
part of spouses determined to conceal the trueev@their assets from the court is a
very real problem, though in the nature of thirtgs difficult to quantify the extent of
the problem. After all, the very existence of thecslled Hildebrand rules is a
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112.

113.

114.

115.

recognition of the seriousness of the problem danithe need to do something about
it.

In Araghchinchi v Araghchinchi [1997] 2 FLR 142, Ward LJ referred (page 146) to:

“a category of cases which makes its way reguidmgugh the
divorce courts, where the court grapples with tishahest and
devious husband determined to conceal his assets an
determined to frustrate both the court and theieppl seeking
ancillary relief.”

Very recently, inFZ v & and others [2010] EWHC 1630 (Fam), Mostyn J, who
speaks, as the junior puisne judge in the Familyjiditin, with the advantage of the
most up-to-date experience of such problems aBénesaid this (para [80]), referring
to the present appeals:

“I hope very much that the Court of Appeal will ramitlaw the
use of Hildebrand material. In many cases in whiclas
involved when in practice the existence of subshnt
undisclosed funds, in some cases running to mdlaipounds,
was revealed by virtue only of the wife having aixal
Hildebrand documents. But for the obtainment of the
documents the funds would not have been found agrbss
iniquity perpetrated on both the wife and the cSurt

Indeed (para [82]), he advocated an extensioneHthdebrand rules, saying that in
his view they should be extended to a family corapused by both parties which is
not password protected, adding that documents ah sm machine can be
“legitimately copied” in the same way as documeyitsg around the home. Taking
copies from such sources should not, he said, ggrded as a matter of criticism but
as “part of the warp and weft of ancillary religfgation.” He went on to comment
that a wife who breaks locks or breaches a passwordther husband’s computer
“takes a calculated risk that ... she will be preednfrom using the documents in the
proceedings”, though observing that “no procesddceuver remove her knowledge of
what she has found out”.

It appears clear that there is real concern amodges and practitioners in this field
that many rich husbands are dishonestly hiding thesets with a view to avoiding
their responsibilities.

The problem faced by lawyers and judges in margjilary relief cases (the great
majority of which no doubt do not proceed to triahd the difficulties presented by
the Hildebrand rules, were admirably summarised by Tugendhat 1] ynL [2007]
EWHC 140 (QB); [2007] 2 FLR 171, paragraphs [1]-[2]

“[1] It is frequent in matrimonial disputes for @mparty (in this case the
wife) to suspect that the other party is about ésteby documents, or
conceal information which is, or may be, relevantite proceedings, and to
do so with a view to preventing her from obtainiingm the court the
financial provision to which she claims to be detit While the law
provides for court orders to be made for the pregam and obtaining of
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evidence for the purpose of future legal proceegjictpimants, or potential
claimants, sometimes resort to measures of sghi-wl copying, seizing,
or attempting to access digital copies of documertie other party in such
a case, in this case the husband, has rights, dingu privacy,
confidentiality and legal professional privilegey relation to relevant
documents. The rights of privacy and confidentya{lhut not any right of
privilege) may be overridden by the competing pubiterest that any trial
should be conducted on full evidence where the mhecus are relevant.
But unless a document or information is relevanthi actual or intended
proceedings in question, the rights of privacy eodfidentiality will not be
overridden at the instance of the potential or @otlaimant, here the wife.
These measures of self-help therefore give risegal difficulties.

[2] The difficulties that measures of self helpagrise to in this context
include the danger that the husband's rights vellbierridden, when they
would not be overridden if the matter had beenstiigect of an application
for a preservation or search order made to the tcoRights of
confidentiality, and legal professional privilegeave long been protected
by the common law. Measures of self-help couldhe past involve the
commission of civil wrongs, such as trespass, Wbrezfcconfidence and
breach of copyright. In the last 20 years or so lggal protection of
information has been greatly increased. This hdarge measure been in
response to the development of computers andubkeifor word processing
and sending of electronic messages. The amounfaiation that can be
stored on a laptop is vast, and techniques foriogpgre quick and simple
for experts. So the potential fruits of self-hetp af a different order from
those of former days. These developments have giserto the question of
the extent to which measures of self-help are mdweach of the criminal
provisions of the law designed to protect the datab contained in digital
form in computers.”

We have characterised the conduct involved in siades as unlawful. But what of
the arguments, which seem to have appealédhite v Withers to Sedley LJ and
Wilson LJ, though not to Ward LJ, that such condsadh fact lawful, either on the
basis of some, albeit previously unrecognised, Stuttive defence”, as Sedley LJ put
it, or, as Wilson LJ suggested, because of somécppblicy exception founded on
the words of section 25 of the 1973 Act?

With great respect to both of them we cannot agrni¢ie either Sedley LJ or Wilson
LJ. On the contrary, we find Ward LJ's analysisrgogaphs [54]-[63]) compelling.
We agree with Ward LJ that the so-calleédidebrand rules cannot in law be justified
on any of the bases suggested, whether on the ba#asvful excuse, self-help or
public interest, or, indeed, we would add, on atheobasis. The tort of trespass to
chattels has been known to our law since the Middgjes and the law of confidence
for at least 200 years, yet no hint of any deferafebe kind now being suggested is
to be found anywhere in the books. Self-help haareow and jealously policed role
to play, for example, in the form of the right iertain circumstances to abate a
nuisance, but it is far too late to suggest th#ftredp should be extended into the
territory we are here concerned with. After allgitative prohibition of self-help,
enforced with criminal penalties, dates back to $it@tute of Marlborough of 1267.
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Section 1, which is still on the statute book, mfieoviding that “all persons, as well
of high as of low estate, shall receive justicgha King's court”, prohibits anyone

taking “revenge or distress of his own authoritythaut award of the King's court”

and provides for the punishment of offenders b.fiwe do not suggest that this
provision is directly applicable in a case suchtlais; rather we point to it as
illustrative of the law’s long-standing aversionuiaregulated self-help.

So far as concerns the special role of the couahillary relief cases, we accept that
the jurisdiction is inquisitorial and not purelyvaisarial, so that the well-known
observations of Lawton LJ iKlytrac Conveyors Ltd v Conveyors International Ltd
[1983] 1 WLR 44, page 47, must be read in the Ramilision with this important
caveat in mind. But this cannot be a justificationriding roughshod over established
legal rights nor for permitting a litigant withosénction to evade by lawless recourse
to self-help the safeguards of theton Piller (search order) jurisprudence (discussed
in paragraphs [127]-[136] below), which are not ehgrenshrined in our domestic
law but are indeed essential if there is to be @ragompliance with the Convention:
seeChappell v United Kingdom (1989) 12 EHRR 1.

Nor, in our judgment, and with great respect tosafil LJ, do we think that section 25
will bear the weight of the argument sought to cwended on it. It is true that section
25(2)(a) provides that, when making financial psom, the court must “have regard
to ... the [actual and prospective] income, earndagacity, property and other
financial resources [available to] each of the ipatt However, that cannot
automatically require the court to admit any evmerand every document which
relates to such issues irrespective of the circantgs in which they were obtained.
In the first place, the reference in the sectiorsinine to the financial circumstances as
assessed by the court on the basis of the evidehich it has received and weighed,
so if certain evidence has been excluded, it igelevvant to the exercise the court has
to carry out. Secondly, section 25(2)(g) also respithe court to “have regard to ...
the conduct of each of the parties ... if that emds such that it would be inequitable
to disregard it”. Accordingly, in an ancillary reficase where the court concludes that
a wife is seeking to rely on evidence which therteoonsiders that she ought not be
entitled to rely on, because it would be “inequidlio disregard the way in which
she obtained the evidence, it appears that therespecific statutory grounds for
excluding such evidence (or admitting all or sorh on terms).

We conclude, therefore, that there is no legaldfasithe so-calletildebrand rules.
The rule inHildebrand as we have stated it in paragraph [42] above wds@mains
good law. But that is all. The wideéfildebrand rules (which, we repeat, have no basis
in anything decided by Waite Jliildebrand v Hildebrand) are not good law.

It follows that nothing in the so-calleHildebrand rules can be relied upon in
justification of, or as providing a defence to, doot which would otherwise be

criminal or actionable (whether as a tort or inigguor as providing any reason why
the relief (whether at law or in equity) which wdwdtherwise be available should not
be granted. More particularly it follows that neiththe wives who purloin their

husband’s confidential documents nor the profesdiadvisers who receive them (or
copies of them) can plead the so-callédidebrand rules in answer to a claim for
relief of the kind we have referred to in paragsph3]-[74] above. We repeat the
point we have already made about the availabilitguzh relief against a third party,
however innocent, who cannot establish that he lsora fide purchaser of the
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information without notice — a defence which isikelly to be available, for example,
to the solicitors acting for the wife in the anaily relief proceedings. And we add that
where the information has been passed on, wheth#érebwife or by those acting in
her interest, to the solicitors acting for herhie aancillary relief proceedings, the court
might think it right and indeed in appropriate cimestances necessary to go so far as
to enjoin her from continuing to instruct thosei@tdrs in the proceedings: dRe Z
(Restraining Solicitors From Acting) [2009] EWHC 3621 (Fam), [2010] 2 FLR 132.

Thus far we have approached the question as armoéftenciple. But we should add,

though this cannot affect the outcome, that we dip im any event, think that the

prospects for wives will be quite as dire as somggsst if, as we have held, the
Hildebrand rules do not exist.

In the first place, there is, as Ward LJ pointed iouAraghchinchi v Araghchinchi
[1997] 2 FLR 142, page 146, the readiness of thmilya court in drawing
appropriately severe adverse inferences where laahdshas failed to give full and
frank disclosure. Referring 6 v F (Divorce: Insolvency: Annulment of Bankruptcy
Order) [1994] 1 FLR 359 andBaker v Baker [1995] 2 FLR 828, he said (page 146)
that:

“where the court finds that a spouse has lied ab@mimeans,
has withheld documents and failed to give full afnank

disclosure, it is open to the court to find thahéath the false
presentations are undisclosed assets and to makedan on

that basis.”

Recent examples can be found at first instanodl4ikhatib v Masry [2002] EWHC
108 (Fam)[2002] 1 FLR 1053 and iBen Hashem v Al Shayif [2008] EWHC 2380
(Fam), [2009] 1 FLR 115, and, in this court,Nahon v Mahon [2008] EWCA Civ
901.

Secondly, there is the wider point made by Wilsahih Mahon v Mahon [2008]
EWCA Civ 901, para [6]:

“My experience of hearing applications for anciarelief
regularly over 12 years in the Family Division, atien of
considering appeals to them in this court during ltest three
years, leads me to the conclusion that spousesicyarly
husbands, who face claims for ancillary relief mddeugh the
courts of England and Wales have come to recoghesteour
legal system has become sophisticated in deteatidgdealing
with dishonest disclosure and that a refusal to enelear,
candid, early disclosure very seldom benefits thetypwho
adopts that strategy ... But assets are now dailypwered in
the family courts despite the most ingenious effat their
owners to cover them up; and, even when not unedyehe
attempt to cover them up is often so obvious apstfy an
inference that they exist. So the party who adtys strategy
very seldom engineers an award more favourablénsdif; on
the contrary, in that by his conduct he has in@éabke other
party's costs of the case, often very substantiafig in that, as
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in the present case, he is almost invariably odi¢oepay the
other's costs on the indemnity basis, the strateggigned
dishonestly to reduce his financial exposure todther party,
usually instead leads to an enlargement of it.”

Coleridge J, another judge with great experiencsuch cases, made much the same
point inJ vV (Disclosure: Offshore Corporations) [2003] EWHC 3110 (Fam), [2004]

1 FLR 1042, paragraphs [16]-[17], a case involwngat the judge described as a
network of offshore, largely Liberian, corporatioike continued:

“Nothing is more calculated to set the bells rimgim a

specialist lawyer's mind than to be faced by suchalih

contained within such a structure. It is designed iatended to
be impenetrable and when it supports a lavish stahaf living

it is invariably like a red rag to a bull.

In order to prevent the instigation of an exhawyiwsearching
enquiry, respondents to such applications are reguio be
from the outset perhaps even fuller and frankeéhé&nexposure
and explanation of their assets than in conventionahore
cases. Otherwise skulduggery is instantly presupplicants
justifiably believe that advantage is being takerhide assets
from view amongst complex corporate undergrowth.b&gin
the process of disclosure, as here, by, withoutemdenying
legal and beneficial ownership of all-important edssin the
case by virtue of such arrangements is, quite gifpblish
and unhelpful. And once applications of this kired gff on the
wrong foot they never regain equilibrium.”

Now views may differ as to how significant a roke played in this context by
Hildebrand documents (and they were, as we recognise, an tergdeature in both
Mahon andJ v V). We also have very much in mind what Wilson Lihvhis vast
experience of such matters, saidGharman v Charman [2005] EWCA Civ 1606,
[2006] 1 WLR 1053, para [47]:

“In my experience ... the wife will very seldom hatee
knowledge with which to prove the existence of @udnent
which, if it does exist, may have a crucial bearimg the
outcome of her financial application.”

But the cases in which such adverse inferencesbearand are in fact, drawn are
certainly not confined to those where the wife hasn able to rely upadildebrand
documents. That said, we recognise that the assaessiwhether, and, if so, to what
extent, a husband is concealing his assets mustnbmexact and unsatisfactory
exercise in at least many such cases and that maoyd say that it is a poor
substitute for determining the level of relief bgference to knowledge of the full
extent of the husband’s assets.

Thirdly, there is the availability in the Family \d@sion, just as in the other Divisions

of the High Court, oMareva (freezing) and more particularBnton Piller (search)
orders. What is surprising, not least given whathave seen, is the justification for
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the so-calledHildebrand rules, is the extreme rarity in the Family Divisiof any
application for arAnton Piller order, something which is all the more puzzlingegi
the relative frequency with whicMareva (freezing) orders are both sought and
granted in the Division. Although involved in macgses where he or other judges in
the Division had granted a freezing order, whetheder section 37 of the
Matrimonial Causes Act 1973 or section 37 of th@i@eCourts Act 1981, Lord
Justice Munby cannot recall a single occasion dusiome nine years in the Division
when he was asked to make Amton Piller order. And Mr Turner and Mr Howard,
each with very considerable experience of ancillatef practice, told us much the
same. Neither had been involved in more than aleooipcases wher@nton Piller
orders had been either sought or granted.

After all, if she is correct and there exists ewicke of an intention to salt away assets
So as to deceive the court, Mrs Imerman is suretywithout remedy. An important
and relevant remedy for a wife, even though it se@rhave fallen into desuetude in
this area, is the court's power to grant search smge, freezing, preservation, and
other similar orders, to ensure that assets arevrastgly concealed or dissipated, and
that evidence is not wrongly destroyed or concedbeth orders are not infrequently
sought, normally without notice, in the Queen’s #&erDivision and Chancery
Division, where a claimant alleges, or has reasotdlieve, that, for instance, a
defendant is seeking to make himself judgment-prba misappropriated money or
other assets and is intending to conceal or dissip@e proceeds, has obtained
confidential information from the claimant which feintending to use, has articles
which infringe the claimant’s intellectual propentights, or (particularly germane
here) has documents which are relevant to a disputle the claimant which
documents he intends to conceal or destroy. Treneoireason why such orders
should not be sought or granted in the same walarFamily Division in ancillary
relief cases where a wife has evidence that helpdngsis threatening to conceal or
dissipate assets or to conceal or destroy relel@niments.

It has been suggested that the court would be medwetant to grant such orders in
the family context, bearing in mind the more emuodailty charged nature of the

relationship between the parties than in the coromlecontext. We are unconvinced

by that argument, given that the alternatives towt order are either a strong belief
on the part of the wife that she is being defraudgder husband, or a husband’s
private records being unlawfully, even criminallgnd normally underhandedly,

accessed by the wife. The applicable principleq] #me requirements which a

claimant has to satisfy, where the court is invitedrant relief are no different in the

Family Division from those in the other two Divisi® of the High Court, although, of

course, in all three Divisions, the applicationtioé principles has to be made to the
facts and features of the particular case bef@edurt.

We were taken to three reported cases on the gomanuel v Emanuel and another
(1982) 3 FLR 319,Burgess v Burgess [1996] 2 FLR 34 andAraghchinchi v
Araghchinchi [1997] 2 FLR 142, which it was suggested illustdatiee reluctance of
the judges to grant such orders in ancillary redaefes. We do not agree.

In Emanuel v Emanuel and another (1982) 3 FLR 319 amnton Piller order was

made by Wood J on the grounds (page 327) thatstamd'exceptional case” in which
the husband was “clearly ready to flout [the repoisprints the word as flaunt] the
authority of the court and to mislead it if he #snt is to his advantage so to do”; the

www.familylaw.co.uk



Judagment Approved by the court for handing down. Imerman

132.

133.

134.

135.

136.

normal process of law was liable to be renderecatary because “there is a grave
danger that evidence will be removed or destroy®¥ddod J added that “I cannot
think that real harm will be caused to the [hushdrain making the order, as the
only documents sought are those which he oughteplppo produce and, indeed, to
have produced in the past.”

It was suggested that the decision of this couftraghchinchi v Araghchinchi [1997]

2 FLR 142 demonstrated that, even where there vwagagprima facie case for a
search and seize order, it would be refused. Wieodl@gree with this analysis of that
decision. The reason that peremptory relief wassesd in that case was (page 146e-Q)
that it was “not necessary” for the documents iegfion to be seized, as there was
another way of getting them. It is fair to say tha judgment of Ward LJ in that
passage, with its reference to the “Draconian iation” nature of the order sought,
may have operated to discourage such applications.

It is also true that, iBurgess v Burgess [1996] 2 FLR 34, Waite LJ suggested that a
search and seize order was “a rare weapon for nlseiro extreme or exceptional
cases”. If (as we believe) Waite LJ thereby mehat such an order would rarely be
sought in ancillary relief proceedings and shoullyobe sought when it was
proportionate, just as in proceedings in the Que&®nch and Chancery Divisions,
then we would agree. However, if (which we doula)nmeant that such orders should
be more difficult to obtain in ancillary relief preedings than in ordinary civil
proceedings, we would disagree.

In our view, at least in general, such applicatishsuld be seriously considered
where there are substantial reasons for believiag & husband is concealing or
dissipating assets, or intending to conceal orrdgstiocuments. In such a case,
subject of course to any other factors which ateveat, such as whether an order,
and if so what order, is proportionate, a perenyptoder to protect the wife’s rights

would often be justified.

Of course, such orders, particularly search andeserders, can be expensive to
obtain and execute, and we accept that, partiguladases where the amount at stake
is not substantial, the cost-effectiveness, or @ridgnality, of seeking such an order
may be questionable. But in many cases where ahagereason to be concerned that
her husband may be in the process of concealingisass documents, or the like,
seekingex parte peremptory relief would be both appropriate arféative. It is the
course almost routinely taken when a claimant, gase involving commercial breach
of confidence, passing off or breach of intelletyuaperty rights, believes that the
defendant is concealing or destroying infringingnis, incriminating material or
relevant documents. We are confident that the jsiddehe Family Division can be
relied upon to exercise these powers appropriatadiged robustly.

Had that course been taken in this case, theredwoave been no question of any
breach of confidence, tort, or statutory crime hgvibeen committed through
accessing and copying Mr Imerman’s electronic damish So, too, there would have
been no question of his rights of confidence bem@ded by the defendants, the
forensic accountants, the barrister who checkedsthen files for privilege, Mrs
Imerman or Withers, who were provided with inforroat confidential to Mr
Imerman, and extracted from those documents. Ttexrrdaation of whether any of
Mr Imerman’s documents, and if so what documenexsewo be seized, inspected,
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checked, preserved, sent to Withers, or used byifdiesman, or were to be subject to
some other order, would have been determined, @igpet regulated and approved
by the court, and any such exercise, having begnoaed by the court, would be
lawful, both in domestic law, and in the eyes of tBtrasbourg CourChappell v
United Kingdom (1989) 12 EHRR 1. As pointed out by Tugendhat I inL [2007]
EWHC 140 (QB), [2007] 2 FLR 171, para [93], thiswa be far more satisfactory
than an unauthorised, inequitable, tortious, anteqoossibly criminal, accessing,
copying, dissemination and proposed use, of themeats, as happened in this case
from 6 January 2009.

The objection of those practising in the Family iBion relies on the licence to cheat
which theHildebrand rules seek to prevent. But there is no basis fgrspecial rules.
Many litigants in all jurisdictions are driven biyetir greed or other unworthy motives
to lie and cheat. The rules, and the judges’ appba of the rules, must be robust to
prevent such conduct. But what surely cannot bewald is a system of self-help
outwith the law so as to circumvent the rules, #gl after all, is the hypothesis upon
which theHildebrand rules have to be justified, for otherwise the reyn@duld be to
invoke the assistance of the court. How can the {awow can the judges —
countenance recourse to self-help in circumstamtese the court itself declines to
act, and when to do so would be not merely ungpladi but an unjustifiable invasion
of someone’s rights? In the instant appeal Mrs in@gr was not entitled to the
confidential information at the stage she obtaiitedhe Family Proceedings Rules
prevented it. The law forbids it. She should notatlewed to obtain an advantage
over her husband who, for all the court knows, widwdve been honest when the time
came for him to be honest, namely at the time thieRkrequired him to disclose his
assets through Form E.

The forensic reality is that these problems areumtjue to the Family Division, a
proposition well illustrated bypubai Aluminium Co Ltd v Al-Alawi [1999] 1 WLR
1964. In that case, confidential documents had loéé¢@ined by private investigator
agents making so-called “pretext calls” to banksiroumstances where there was, as
the judge held, a strong prima case of crimindraudulent conduct in the obtaining
of the information involving either breaches in Emgl of the Data Protection Act
1984 or in Switzerland of its banking secrecy laRix. J commented (page 1969):

“It seems to me that if investigative agents emetbyby
solicitors for the purpose of litigation were petted to breach
the provisions of such statutes or to indulge iaud or
impersonation without any consequence at all fer dganduct
of the litigation, then the courts would be goirag fo sanction
such conduct. Of course, there is always the gamctif
prosecutions or civil suits, and those must alwaysain the
primary sanction for any breach of the criminalooril law.

But it seems to me that criminal or fraudulent asctdfor the
purposes of acquiring evidence in or for litigaticannot
properly escape the consequence that any documentsated
by or reporting on such conduct and which are eaiévo the
issues in the case are discoverable and fall autsiee
legitimate area of legal professional privilege.idt not as
though there are not legitimate avenues which carsdught
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with the aid of the court to investigate (for insta) banking
documents. That apparently is true in Switzerlasdwvell. In

any event, the material being investigated is Uguahterial

which falls within the other party’s possessioncontrol, and
which in all probability he will in due course bdliged to

disclose himself. In such circumstances, it dogssaem to me
to be too great an intrusion on legal professigralilege to

require that documentation such as is in questiothis case
should be disclosed. Otherwise the position wowddhat the
party employing the criminal or fraudulent agentudbhave it
entirely within his own power to decide which oétbriminally

or fraudulently acquired information he was willitg rely on

and disclose and which he was not. Where suchty pat be

asking the court to make inferences from such nahtet is

only fair that such material should be seen as@evh

His approach has been endorsed by this colemory Corporation Plc v Sdhu (No
2) [2000] 1 WLR 1443 and iKuwait Airways Corpn v Iragi Airways Co (No 6)
[2005] EWCA Civ 286, [2005] 1 WLR 2734.

What was done here cannot be justified under theaed Hildebrand rules. There
are no such rules. There are no rules which digpenth the requirement that a
spouse obeys the law.

We add a final, additional, point. As we have sdughemphasise, at the time the
information was taken unlawfully, Mr Imerman wasden no obligation whatever to
disclose his assets, still less to disclose priditeuments relating to those assets.
The rules required him only to give full disclosureder Form E. Only thereafter
might he be ordered to disclose further documemsilgl the court think it necessary.
Accordingly, since the rules specifically excludayasuch obligation, it is not
possible, it is simply unacceptable, to countenavice Imerman taking the law into
her own hands so as to obtain a premature advantage

Conclusion on the breach of confidence claim

141.

In the present case, there is no real doubt butthiegadefendants have substantially
breached Mr Imerman’s rights of confidence in fetatto much, and probably the
great majority, of the information obtained throwsgtessing it through the server on
some nine occasions in early 2009. Furthermoragetiseems to be a substantial
possibility that the information was all obtainexlaresult of some of the defendants
committing a breach of statutory duty or even aneriln the absence of good reason
to the contrary, Mr Imerman could reasonably expleetcourt to order that all the
documents so accessed, and any copies thereofeavhatelectronic or paper form,
be delivered up to him or destroyed, and that #ferdiants be enjoined from using
any information obtained from those documents. Agiai the absence of good reason
to the contrary, and as Mrs Imerman did not recéinveseven files as a bona fide
purchaser without notice, Mr Imerman could reasbnakpect similar orders against
her (and her servants and agents, to use theitraalitanguage, thereby including
Withers) in respect of the documents and infornmaiiothe seven files.
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Of course a claim for breach of confidentiality mas defeated by showing that the
documents or information revealed unlawful conduwrdntended unlawful conduct by
the claimant: se&stil. But in the instant appeal it is not suggested i@ documents
themselves disclose measures taken to defeat fas wiaim. Rather it is the external
evidence of Mr Imerman’s intentions as revealeth®brothers on which reliance is
placed. If that was sufficient to establish suchraantion then Mrs Imerman should
have sought a freezing injunction and/or a seardkrolt would not have been open
to her to take the law into her own hands, andais wot open to her brother to do so
for her benefit. If she had sufficient evidenceotiiain a search order from the court,
it cannot be right for a judge effectively to samether committing a legal wrong by
by-passing the court’s procedures and hacking etohusband’s computer records
stored on the server. If she did not have sufficesdence to obtain a search order, it
would be even more offensive if a judge effectivenctioned her (or her brother)
hacking into her husband’s computer records.

We also emphasise that it was not open to her ¢eepipt consideration of the
husband’s disclosure in Form E. We have alreadgloded that there are no rules
which dispense with the requirement that a spolbsythe law. The only remedy
which can vindicate Mr Imerman’s right to preseriree confidentiality of his
documents and information until such time as the daquires him to make full and
frank disclosure is to require Mrs Imerman to daliup the copies containing the
information she obtained prematurely and unlawfully

It is also right to bear in mind that this was attreme case of wrongful access to
confidential material. Not only does it seem qutessible that the accessing of Mr
Imerman’s documents involved breach of statutory dund statutory crimes under
the 1990 and 1998 Acts, but it took place on niceasions outside the family home,
at his place of business, and it involved a vastlmer of documents (the majority of
which will have had no bearing on the ancillaryigklproceedings, let alone the
Leconfield House issue), which were then electralhjccopied, and, in many cases,
copied onto paper. Moylan J described the caseeiag Bat the extreme end of the
range of behaviour which | have seen during thesmof the last 30 years”. What
happened in this case was an invasion of privacgnirunderhand way and on an
indiscriminate scale.

We emphasise that, at this stage, it is not passthbkay that Mr Imerman has failed
in his Form E to reveal all his assets, or thahag sought to divest himself of any
assets for the purpose of his ancillary reliefiliabs. In saying this, we have taken
into account the forensic accountant’s report, @regh on Mr Zaiwalla’s instructions,

to which we were taken by Mr Browne on behalf of ttefendants in the Queen’s
Bench proceedings, in the absence of Mrs Imermdrhan representatives (and with
their agreement).

Mrs Imerman should not be entitled to benefit iry amay from the wholesale,
wrongful, and possibly criminal, accessing and aogwyf Mr Imerman’s confidential
documents, particularly as she could have beenceaghe¢o apply for a peremptory
order (given that the expense of applying for antbreing such an order would
appear to be proportionate in this case, at leaghe information we have seen). It
would be unrealistic to make too much of this lafieint in this case, as the notion
that a wife should seek peremptory relief in tlug ©f case appears, for some reason,
to have been thought to be inappropriate as a ndtigeneral practice. Having said
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Form of relief
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We have concluded that the right order to makeelation to the seven files is that
they (together with any copies, whether electramipaper) should be handed over to
Mr Imerman’s solicitors, Hughes Fowler Carrutheosy terms that, unless Mrs
Imerman’s solicitors agree in writing, they are rot part with any of those
documents without the permission of the court. @mlas Hughes Fowler Carruthers
continue to act for Mr Imerman, they will be obkig¢o take reasonable steps to
consider and advise on any documentation whichidgiged to them, with a view to
ensuring that their client complies with his distlee obligations, whether under the
Rules or pursuant to orders of the court, and wdreih relation to assets or
documents. In case Mr Imerman ceases to instrughétiFowler Carruthers (whether
for normal or sinister reasons), Mrs Imerman shdagebntitled to know that they will
be obliged to retain the papers, unless the caheraise orders or she otherwise
agrees.

We cannot agree with Moylan J that Mrs Imermarhersolicitors, should be entitled
to retain any copies of any part of the seven filesould give her access to material
which was confidential to Mr Imerman, and had bastawfully taken from him by
her brother and supplied to her, in circumstanchsrer it is not the court or Mr
Imerman, but her brothers, who selected the doctsnemhere there was no
compelling evidence that he was avoiding his resjlities to her, and where she
will be protected by an order which ensures thiathel documents will be preserved
and will remain in the possession of Mr Imermarskc#tors. In due course, it may be
appropriate for Mrs Imerman to apply for an ordemttsome of the documents be
produced to her or to the court, but there is stifjaation for any such order now.

The order we propose seeks to achieve a fair balancat least as fair a balance as
can be achieved in the circumstances, between dmpeting concerns. On the one
hand, there is obvious justice in seeking to elaten or at least to minimise, the
benefit to Mrs Imerman, and the disadvantage tolriverman, of her being able to
use his confidential documents, which she shouldhawe seen, and which were
accessed and copied unlawfully. On the other hHrete is also obvious justice in
seeking to ensure that Mr Imerman cannot dispose bfde documents which he is
or may become obliged to produce to the court dite Imerman under the Rules or
pursuant to a court order, and that he will attldéiasl it more difficult to hide his
assets (if that is what he has done or intends}o d

For the same reason, it seems to us that Mr Imersnantitled to an order restraining
Mrs Imerman, at least for the time being, whethehérself or through Withers, from
using any of the information they have obtainedtigh reading the seven files.
Again, events may develop in such a way that ibbexs appropriate for that order to
be modified or even discharged. However, at the emgnygiven that the seven files
will be in the custody of Hughes Fowler Carruthevkp, as Mr Imerman’s solicitors
in the ancillary relief proceedings, have dutieshi® court as well as to their client, it
would not be right to permit Mrs Imerman benefdrfr the information that she or her
solicitors have obtained from the files.
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The only real argument raised against this orddedralf of Mrs Imerman is that she
may know more about some aspects of Mr Imermarfarafthan Hughes Fowler
Carruthers, so that there may be documents whasterds would mean nothing to
Hughes Fowler Carruthers, but which would put henotice of other assets. It would
be wrong to reject that argument as having no adeabke force, but it strikes us as
very weak. No specific examples or grounds weremito support such a possibility
in this case, and it seems to us that it is far we@ak and speculative to justify
departing from the order we would otherwise thinkght to make.

As for the very substantial body of material whweas obtained by, and is held by, or
to the order of, any of the defendants in the QiseBench proceedings, we think it
right to make similar orders, both in relation he documents (and any copies) and in
relation to the use of any information obtainedréfrem. There is a much stronger
case for saying that this material should simplyhaeded over to Mr Imerman, as the
documents which were thought to be relevant in dheillary relief proceedings,
namely the seven files, were provided to Withergl there is no other conceivable
basis for any of the rest of the material not besimgply returned to Mr Imerman.
However, one of our concerns about the sevenifilésat the contents were selected,
at least in part, by the Tchenguiz brothers, whorat lawyers or accountants, and
they may therefore have included documents whichri@mbearing on the ancillary
relief proceedings; by the same token, there isahnisk (albeit, we acknowledge, a
lesser one) that the material retained by the diefiets, and not passed on to Withers,
include documents relevant to those proceedingstiétefore consider that, in order
to protect Mrs Imerman (but not, we emphasise,dfiendants), similar orders are
appropriate in relation to the documents held hytomothe order of, any of the
defendants, as we are disposed to make in rel&tidhe seven files. However, we
would, at least as at present minded and in priecie sympathetic to an application
by Mr Imerman, supported by appropriate evidenuat, &ll the documents other than
the seven files be handed back to him; indeed, a@dvexpect Mrs Imerman to take
a realistic attitude to any such proposal, therbbpefully avoiding the need to
involve the court.

Conclusion on the main issues

153.

154.

Accordingly, we would uphold the order made by Eadyn the Queen’s Bench
Division and vary the order made by Moylan J in Hagnily Division.

In explaining our reasoning, we have concentratedamestic law, although we have
mentioned the Convention, and in particular the that articles 6, 8, and 10 are
engaged. It has been authoritatively said thateadihe court has to carry out a
balancing exercise between competing Conventiontgjg‘an intense focus on the
comparative importance of the specific rights bestegmed in the individual case is
necessary” and that “the justifications for interig with or restricting each right
must be taken into account” (per Lord Steynlire S (A Child) (Identification:
Restrictions on Publication) [2004] UKHL 47, [2005] 1 AC 593, para [17]). Whiee
may not have expressly discussed the impact ofetlaocles in the course of this
judgment, we have had them well in mind (not ldastause they reflect domestic
rights to a fair trial, to confidence, and to rely evidence), and we believe that we
have subjected the parties’ respective rights taapropriately intense focus, and
have made an appropriate assessment of any jasitficfor encroaching on those
rights. We add that neither in the present casejmthe general run of such cases,
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does the need to carry out such a balancing exeretgiire that the case has to go to a
full trial. 1t does not:HRH Prince of Wales v Associated Newspapers Ltd [2006]
EWHC 522 (Ch), [2006] EWCA Civ 17762008] Ch 57.

We agree with Eady J that, subject to one setdéfiendants should return all copies
of the material extracted from Mr Imerman’s docuisestored on the server (or any
copies thereof), and that they should be enjoimedch fcommunicating any of the

information they have gleaned therefrom. Howeverisgrovided in the order drawn

up following Eady J's decision of 27 July 2009, eansider that one complete copy
of the material should remain for the time beinghviughes Fowler Carruthers, rather
than with Mr Imerman, in case it includes documemksch are disclosable in the

ancillary relief proceedings. There is no reasory Wie order should not be a final
order, provided that both Mrs Imerman and Mr Imemnhave permission to apply.

Mrs Imerman (or the Tchenguiz brothers on her Bgkhbuld have such permission
in case she wishes to vary the injunction to endbk Tchenguiz brothers to

communicate to her some of the information theyehaetained, in the light of what

she tells them is happening in the ancillary repedceedings. Mr Imerman should
have such permission in case he wants to obtainmidwerial from Hughes Fowler

Carruthers, and Mrs Imerman does not agree.

We take a different view from Moylan J in the Fambivision proceedings. We
understand why he thought it was fair that, oncdrverman had had the opportunity
to remove any privileged documents, the seven fllesuld be available to Mrs
Imerman. However, in this case, the evidence thathusband may be concealing
assets is, at least at the moment, by no meansvbgkning (although there is some
evidence to that effect) and the documents werairdd from him in unlawful, and
quite possibly criminal, circumstances, and atreetivhen Mrs Imerman had no right
under the Rules to see any of the documents. Tikexdar more appropriate way in
which her interests can be protected. Hughes Fo®Bruthers will, no doubt,
consider whether the seven files disclose any mébion which ought to be passed on
to Withers, and, as they will be retaining the sevdes, the judge hearing the
ancillary relief application will be able, if he she decides that it would be fair and
proportionate to do so, to see all or any of theudoents.

Four smaller issues

157.

158.

There are four other issues which we must deal. with

The first issue is the contention in the Queen’addeproceedings that no relief could
properly have been granted against any of the dafés except Robert Tchenguiz. It
is true that he was apparently the instigator o, main participant in, the exercise of
accessing Mr Imerman’s documents stored on theeseand then making and
disseminating copies. However, it is clear that N@bayda and Vincent Tchenguiz
also played a part. All the defendants resistecapi@ication for an injunction and for
delivery up. In the light of this, we see nothingonwg in Eady J concluding that, if
such orders were justified against Robert Tchengiie first to fourth defendants
should all be required (i) to hand back any copigbeir possession of the documents
which had been copied, and (ii) not to dissemimatg information they had gathered
from the documents. If they had no such document®&formation, then the order
would not affect them, but, as there was a risk tiay might, the Judge was entitled
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162.

163.

to take the view that Mr Imerman should be grargextective relief against them —
not least as they gave him no assurance to tretteffhen he sought it.

As for Mr Zaiwalla, it must depend on the preciaet$ of a particular case whether a
solicitor, who has been provided by his client wdthcuments which are confidential
to a claimant, is a proper defendant, in addition his client, in confidence
proceedings brought by the claimant. A solicitorowleceives, reads, and passes on
such documents, particularly knowing that they hbeen taken from the claimant
unlawfully, may well be an appropriate defendantithdéut intending thereby to
suggest that Mr Zaiwalla necessarily read all oy ah the documents, or acted
wrongly in any way, we consider that, on the unu$ags of this case, it was proper
exercise of professional judgment for counsel teehpined Mr Zaiwalla in the
proceedings, and a proper exercise of Eady J'srmoasagement powers, with which
this court should not interfere, to have made aewowhich extended to him.

The second issue arises from Mr Imerman’s telephmoreversation with Vincent
Tchenguiz. It was argued that, in the light of wiMt Imerman said in that
conversation, his pursuit of the appeal againstRamily Division order, and his
claim against Mr Zaiwalla in the Queen’s Bench pextings, are each an abuse of
process.

There is nothing in this point. The somewhat jocuind at times tasteless, even
offensive, contents of the telephone conversatrensaid to show that Mr Imerman
does not really care whether the seven files aened by Mrs Imerman, or that he
would be prepared to let her keep the files if pth@cuments in her possession were
provided to him. We accept that, if one takes ttd statement, in the course of a
longish telephone conversation, out of contextcatld be said to show that Mr
Imerman appeared to be fairly relaxed about the tfaat his wife had received the
seven files, but that is of no relevance: he cddde been putting a brave face on
things, bluffing, or seeking to improve his negbitig position, to identify only some
possibilities. One thing he was not doing was gjvirp his right to pursue these
applications or appeals. Similarly irrelevant is tfact that he might have been
prepared to trade any right he had to object to Merman using the seven files in
return for his being given certain documents aridrmation: the fact that he might
have been prepared to settle his claim does not thed he should not be allowed to
pursue it.

The offensive remarks in the telephone conversagtated to Mr Zaiwalla, and do
not need to be repeated in this judgment. Whil¢adisful and reprehensible, they
take matters no further either, as they do notrgedr establishing that the sole
purpose, or even one of the purposes, for joiningZ&lwalla as a defendant was not
bona fide.

The third issue concerns what, at least on the d&dk is an entirely separate matter
from those raised by these appeals. It involveallagation by Robert Tchenguiz that,
fraudulently and in breach of fiduciary duty, Mrémman arranged for a company
called Whyte & Mckay to pay substantial sums, foservices and office

accommodation” which it enjoyed and occupied toompany which he wholly

owned. This is said to have been dishonest bedaesaccommodation in question
was in the Office, which had been provided to Metman by Robert Tchenguiz for
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nothing, and Robert Tchenguiz was kept in ignorafdbe charge made to Whyte &
Mckay.

This so-called Leconfield House issue is now onlg in relation to costs, and it is
therefore inappropriate to deal with it at thisgstaalthough we were, somewhat
unenthusiastically, invited to do so. It was fainuggested that Mr Imerman’s
alleged wrong-doing in charging Whyte & Mckay somehprovided additional
justification for accessing his documents on thevese There is nothing in that
argument. Concern that he had acted wrongly ingthgra company for space which
he was permitted by Robert Tchenguiz to occupynfithing, without telling Robert
Tchenguiz, cannot begin to justify accessing Mrriman’s computer records. In any
event, the evidence suggests that it was, at desincillary reason for accessing Mr
Imerman’s records. The basic evidence on the LésldnHouse issue was already
available to Robert Tchenguiz, and if (which appeaery unlikely indeed) that
evidence justified a peremptory search of Mr Imerimaecords, an application for a
search order could have been made.

In our view, the only relevance of the Leconfieldude issue for present purposes is
that it provides another reason why, rightly or mgly, the Tchenguiz family had, by
February 2009, formed a very jaundiced opinion ofliMerman’s honesty. In so far
as it may be necessary to consider this issueduftr the purpose of an order for
costs, it can be dealt with by written submissitmi®wing receipt of this judgment,
in the normal way.

The fourth issue concerns the disposal of Mrs Ina@rscross-appeal against Moylan
J's order. For the reasons already given, we hawneleded that the seven files, and
any copies of any of their contents, should be bdraver to Mr Imerman’s solicitors
and not returned to Mrs Imerman or her solicitaxs I€ast until any subsequent
order). Accordingly, the cross-appeal effectivedld away. However, it is right to
record that we would have been unsympathetic tantdt®n that anyone other than
Mr Imerman and his solicitors (and, if they thougrappropriate, his counsel) should
be involved in looking at the seven files and cdasng which of the documents were
properly the subject of legal professional privéegy litigation privilege.

Theorders

167.

Counsel should agree forms of order which refleesé conclusions.

Theusein court of unlawfully obtained infor mation and documents

168.

169.

We have left until this stage consideration of thiure use in the ancillary relief
proceedings of the information and documents obthiby Mrs Imerman. We
distinguish between the documents (which, becatiskeoorder we have made, she
will no longer have access to unless at some stagbusband produces them, either
voluntarily or pursuant to an order made in theilimyg relief proceedings) and any
relevant information she may have, including but Imoited to whatever she may be
able to recall of the contents of the documents.

At this stage there is no question of any use ktltais premature to consider

utilisation of the information which Mrs Imermantalmed until the time for which
the Rules provide. That is after her husband’'s Farims been delivered and if and
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when she is inviting the court to conclude thatdigclosure has been inadequate or
dishonest. At that stage Mrs Imerman might be iposition to challenge the
adequacy of his disclosure on the basis of thenmétion she had previously seen in
documents she has been compelled to return. O$epcompelled as she should be to
return copies, her recollection will be inadequdet if there is information, which
will include the records of conversations with hepthers, to suggest inadequate
disclosure by her husband, that is the time shedegioy it. There is, as Mostyn J
pointed out (in the passage we have cited at [113)) process by which her
recollection of what she has learnt from the doau&an be removed. And it is
unlikely that the husband will be able to residiarece by the wife on such evidence
merely by saying that part of the information skies upon had been culled from
documents unlawfully obtained.

After all, the use in court as evidence of matesibich has been improperly obtained
(whether in breach of confidence, tortiously, oremvcriminally) is permissible,
though such use may be refused by the court orifiechonly on terms. Subject to
certain exceptions, notably information obtaineddryure, the common law does not
normally concern itself with the way evidence wdstamed when considering
admissibility: seeR v Sang [1980] AC 402, relying orkKuruma v The Queen [1955]
AC 197. Accordingly, in the present case, it appdarus that information derived
from the documents obtained, albeit unlawfully, niroMr Imerman’s computer
records is, subject to questions of privilege agldwance, admissible in the ancillary
relief proceedings. However, just because it isiadiile, it does not follow that the
court is obliged to admit it.

Thus, it appears that, as a matter of common lajudge often has the power to
exclude admissible evidence if satisfied that iinighe interests of justice to do so:
Marcel v Commissioner of Police for the Metropolis[1992] Ch 225, page 265, per Sir
Christopher Slade. Where the CPR apply, the posisoeven clearer: selnes v
University of Warwick [2003] EWCA Civ 151,[2003] 1 WLR 954. In that case,
relying on CPR 32.1(2), which provides in termst ti@ court can exclude evidence,
as well as the overriding objective in CPR 1.1, @waurt of Appeal held that the trial
judge had a discretion as to whether or not to atlighly relevant evidence obtained
in an underhand manner. Although they upheld hcssa® to admit the evidence, it
is quite clear from the reasoning that the coud pawer to exclude it in the light of
the way in which it had been obtained.

It was suggested by Mr Turner for Mrs Imerman thajudge in ancillary relief
proceedings has no such power. We do not agrest, Fire equivalent of the
overriding objective in CPR 1.1 applies to anciyllaelief proceedings: see Rule
2.51D of the Family Proceedings Rules. Secondly] amen more significantly,
unlike in proceedings governed by the CPR, wheee pharties have a general
disclosure obligation, and can normally choose vdoaumentary evidence to tender,
it is, as we have said, the court which controlsatdocuments are to be disclosed and
tendered by way of evidence in ancillary reliefqeedings.

As these provisions indicate, judges hearing agillrelief applications, unlike

judges in normal civil proceedings, have a far tgeeontrol than they have under the
CPR in normal civil proceedings, over which docutseshould or should not be
produced in evidence.
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It seems to us that, where the court is satistead & husband has documents which
may be relevant to the issue before it, but thatwife has, in some way retained
copies of those documents she has wrongly obtaiheauld be open to the court in
an appropriate case to refuse to order the hustmmpdoduce the documents on the
ground that to do otherwise would render the waledlt with the application unfair,
even taking into account the fact that the documetntain, or may contain,
information which is relevant to the proceedinggudly, it would be open to the
court in an appropriate case to permit the wifgit@ evidence of their contents as a
prelude to ordering the husband to produce thergwever, on our analysis of the
law, it is unlikely that questions as to use ofawfully obtained documents will arise
in the future. Hitherto the family courts have, vas have pointed out at [108],
considered the question of the use of unlawfulltated documents at a time when
no prior application has been made for their dejivg, along with any copies. Now,
if we are right, by the time the court comes tosider the adequacy of the husband’s
disclosure any wrongfully obtained documents walé been returned. The question
for the court will be, in the future, the extent wdich the wife’s recollection of
information derived from unlawfully obtained docum® may be deployed to
establish the inadequacy of her husband’s disabosur

It was also suggested that the court would haveaweer to exclude documents which
might affect the ancillary relief awarded, in tight of the provisions of section 25 of
the 1973 Act. It is true that section 25(2)(a) pdee that, when making financial
provision, the court must “have regard to ... thetjial and prospective] income,
earning capacity, property and other financial veses [available to] each of the
parties”. However, and as we have already explaitiegt cannot automatically
require the court to admit any evidence and eveguchent which relates to such
issues, however unfair the court thinks that it lddae to do so.

It would be surprising if the court in ancillarylieg proceedings had no power to
exclude evidence which was confidential to the hnsband had been wrongly
obtained from his records, however outrageous ittteirastances of the obtaining of
the evidence and however unfair on the husbandutidvbe to admit the evidence. It
would be all the more surprising in the light oétHuman Rights Act 1998. As was
explained by Ward LJ ihifely v Lifely [2008] EWCA Civ 904, in a case of this type,
the decision whether to admit or exclude evidemeelves weighing one party’s (in
this case, the wife’s) article 6 right to a fairatrwith all the available evidence,
against the other party’'s (the husband’s) artictegBt to respect for privacy. (It may
also involve the wife’s right under Article 10 tayswhat she wants to say, and the
husband’s article 6 right, on the basis that hehingpy the trial was unfair if it
extended to evidence which had been wrongly, elegeily, obtained from him).

Accordingly, we consider that, in ancillary relipfoceedings, while the court can
admit such evidence, it has power to exclude mrifawfully obtained, including

power to exclude documents whose existence hashady established by unlawful
means. In exercising that power, the court willgogded by what is “necessary for
disposing fairly of the application for ancillarglief or for saving costs”, and will

take into account the importance of the evidenttes tonduct of the parties”, and any
other relevant factors, including the normal casmagement aspects. Ultimately, this
requires the court to carry out a balancing exercs®mething which, we are well
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aware, is easy to say in general terms but is oféen difficult to effect in individual
cases in practice.

www.familylaw.co.uk



